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v. 
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ON APPEAL FROM THE UNITED STATES DISTRICT COURT : 
FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING 


The Secretary of the Interior, appellant, presents this, 
his petition for rehearing, and in support thereof respectfully 


shows: 
I 


THIS COURT AGREES THAT THE SECRETARY 
OF THE INTERIOR CORRECTLY UNDERSTOOD 
THE PURPOSE AND INTENT OF CONGRESS 


After considering the legislation at length, this Court 
1 


concluded (p. 9): 


* * * The floor debates are consistent | 
with an assumption that Government contractors 
represent a market subject to continued control 
or capture through contract provisions rather 
than by operation of the statute. 


We do not suggest that Congress intended 
the Secretary to lose his market because of | 
private competition. The legislative history 
points to a contrary result. ! 


nna i 
a/ Ait references are to the slip opinion as printed. 
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This Court has thus agreed that the Secretary's chal- 
lenged regulations were in accord with the purposes of Congress. 
Il 


CONGRESS DID NOT EMPOWER THIS 
COURT TO ADMINISTER THE ACT 


Congress here specifically authorized the Secretary 


"+o establish * * * such rules and regulations, as are consist~- 
ent with the directions of this Act and are necessary to carry 
out the provisions hereof." 74 Stat. 922, sec. 9. This Court 
has usurped the authority delegated to the Secretary. Congress 
did not say “in such manner as may suit the courts of the Dis- 
trict of Columbia.” 
The method utilized by the Secretary in attempting to 
obtain the result authorized by Congress was not prohibited by 
the Congress but simply was one means of many available to the 
Secretary of implementing the intent of Congress. 
IIL 
THE DECISION IGNORES A SUPREME COURT 
DECISION REVERSING THIS COURT FOR A 
SIMILAR SUBSTITUTION OF JUDGMENT 
On its face this decision conflicts with Udall v. Tallman, 
380 U.S. 1 (1965). In Tallman, the Supreme Court reversed this 
Court for substituting its opinion for the opinion of the Secretary 
of the Interior. This Court, at page 4 of its slip opinion, recog- 
nizes that "Phere are aspects of the legislative history that lend 
support to the Secretary's position.” This Court states that it 


considers that some of the meaning of the legislative history is 
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"fuzzed" (slip opinion, P. 8), but finds that the intent of Con- 
gress was that the contractor market Must be achieved by means 

of different powers, e.g. * * *" by contract provisions rather 

than general regulations (slip opinion, Pp. 9). This Court has 

failed to show any deference to the interpretation of the statute 

by the agency charged with its administration (Udall v. Tallman, 

380 U.S. 1, 16 (1965)). In this the Court has failed to approach 
this from the standard recently applied by it in Udall v. Oelschlacper, 
___U.S.App.D.C. us 389 F.2d 974, 976 (1968), where this. Court 


recognized the deference to which the Secretary's Dar erorerarion of 


statutes is entitled. It should end the matter when some support 


is found for the Secretary's view. 
IV 
THIS COURT HAS FRUSTRATED THE INTENT 
OF CONGRESS AND GIVEN A WINDFALL TO 
PRIVATE HELIUM PRODUCERS 
This Court assumes that Congress must spell out in detail 
the method to be employed in implementing its intent and that, un- 
til it does, the public interest must suffer. We know of no law 
which requires such specification. This Court has, in the past, 
recognized that these principles apply with special force: ‘when 
matters relating to disposal of government property, over which 
the control of Congress is plenary, are concerned. Thus in Ickes 
vy. Underwood, 78 U.S.App.D.C. 396, 398, 141 F.2d 546, 548 cS 


the court stated: 


a fe 


The Government may dispense its bounty on such 
terms as it sees fit; and the executive agency 
which Congress has chosen for the purpose of 
giving away public lands and mineral deposits 
is peculiarly equipped, in terms of experience 
and administrative capacity, to act in its be- 
half. When an executive agency acts in this 
capacity, there is, perhaps, less reason than 
in any other type of administrative action to 
subject its determinations to judicial review. 


This Court, in substituting its opinion for the inter- 
pretation of the Secretary, has given a substantial windfall to 
private producers of helium at the expense of the government heli- 
um conservation program, clearly contrary to the expressed intent 
of Congress. 

V 


THE OPINION IS LOGICALLY 
IRRATIONAL 


The opinion says that: 


* * * the objective of maintaining the Secre- 
tary's market must be achieved by means of dif- 
ferent powers, e.g., by provisions within the 
agency-contractor contracts inserted when the 
need would arise, or by arrangements under which 
the agency would use the standard Government~ 
furnished-property clause to supply to its con- 
tractors helium which it obtained from the Secre- 
tary. 


The word “powers” is a misnomer because the only power the Secre- 
tary of the Interior has over these parties concerns helium under 
the statutory delegation. In this regard, Congress did not spe- 


cifically delegate to aim the "powers" which this Court finds it 


gave him. No rational reason that we know of can be given why the 


general statutory provision above-quoted should be found to give 
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him by implication those "powers" but not the "powers" (using 
this Court's term) which the Secretary believed he was Biven. 
Certainly the opinion does not explain why the one inference 
is possible and the other is not, simply from the same general 
delegation. | 

This Court is, of course, not equipped in time, ex- 
pertise or background to judge which is the more reasonable 
and practical way to accomplish the admitted congressional pur- 
pose. 

CONCLUSION 

It is submitted that this petition for rehearing 

should be granted. 


Respectfully, 


SHIRO KASHIWA, 
Assistant Attorney General. 


ROGER P. MARQUIS, 
FLOYD L. FRANCE, 
GEORGE R. HYDE, 


Attorneys Department of Justice, 
Washington, D. C. 20530. 


CERTIFICATE 


I certify that this Petition for Rehearing is. ‘filed 
in good faith and not for purposes of corey 


‘CHORGE R. HYDE 
Attorney Department of Justice 
Washington, D. C. 20530 
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cally authorized by statute, 
purchasing and 


Plaintiffs lack standing to challenge the 
proposed regulations, since no legal rights 
of theirs have been interfered with by govern- 
mental activity ‘1 
The discretionary standing holding of this 
Circuit, in Curran, besides being "novel," 
is wrong in that it conflicts with decisions 
of the Supreme Court, earlier decisions of 
this Circuit and other circuits 
Congress, by the passage of the 1960 Helium Con- 
servation Act, has reserved the government helium 
market to the Secretary of the Interior 
A. The construction given to the 1960 Helium 
Act by the Secretary was reasonable 
B. The proposed regulations are authorized by 
statute and carry out the intent of Congress~- 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22847 
AIR REDUCTION COMPANY, INC., et al., 


Appellees 


Vv. 


WALTER J. HICKEL, JR., Secretary 
of the Interior, et al., 


Appellants 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMB 


FOR ihn vio 


BRIEF FOR THE APPELLANTS 


OPINION BELOW 
The findings and conclusions of the district court are 
set forth in the Appendix, pp- 148-165. The order granting sum- 
mary judgment appears at pages 166-167 of the Appendix. 
JURISDICTION 
Judgment was entered on December 9, 1968 (App. 166). 
Notice of appeal was filed on February 6, 1969. Jurisdiction of 
this Court rests on 28 U.S.C. sec. 1291. | 
ISSUES PRESENTED 
1. Whether private producers of helium have a legal 
right to object to a directive of the Secretary of the Interior 


to other government departments and agencies designed to insure 


2 

that requirements of the Federal Government and its contractors 
for helium will be purchased from the Secretary of the Interior. 

2. And, if so, whether proposed regulations contain- 
ing such directives are authorized by Congress. 

This case has not previously been before this Court. 

STATEMENT 

An injunction was sought and obtained by private pro- 
ducers of helium permanently restraining the Secretary of the 
Interior from taking any action under, or allowing to become 
effective, certain proposed regulations, which had been pub- 
lished in 33 Fed. Reg. 15478-15480, October 18, 1968, insofar 
as they apply to purchases of helium by contractors of federal 
agencies (App. 167). This matter came before District Judge 


Gerhard A. Gesell on agreement as if cross-motions for summary 


judgment had been filed (App. 149). The district court, after 


first finding that the private producers of helium had standing 
to maintain this action, entered judgment dated December 9, 
1969, holding that the proposed helium regulations were un- 
authorized insofar as they applied to purchases of helium by 
contractors of federal agencies. 

The facts show that, in order to insure a continued 


supply of helium and to conserve this vital element which was 
otherwise being wasted, Congress, by Act of March 3, 1925, 43 
Stat. 1110, first authorized the Secretary of the Interior to 
extract helium from natural gas. This Act was subsequently 


amended by the Act of September 1, 1937, 50 Stat. 885, which, in 
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relevant part, authorized the sale of helium not needed by the 
Government to private users. These Acts, with minor changes, 
remained in force until Congress enacted the Helium Act Amend- 
ments of 1960, 74 Stat. 918, 50 U.S.C. sec. 167 et seq. In ad- 
dition to continuing the authority of the Secretary of the Inter- 
‘for to produce helium to meet current needs, a long-range conser- 
vation program was authorized. 74 Stat. 918, sec. 3(a). Congress 

' also provided in this Act that the cost of the helium conserva- . 
' tion program would be covered by the gale of helium by the Secre- 


tary of the Interior. 74 Stat. 921, sec. 6(c). In order to in- 


sure this program of success, Congress also provied (74 Stat. 921, 


sec. 6): 
(a) The Department of Defense, the Atomic | 

Energy Commission, and other agencies of the 

Federal Government, to the extent that supplies! 

are readily available, shall purchase all major; 

requirements of helium from the Secretary. 

(b) The Secretary is authorized to sell 

helium for Federal, medical, scientific, and 

commercial uses in such quantities and under 

such terms and conditions as he determines. 

In order to carry out the directions of the Act, Con- 
gress authorized the Secretary of the Interior "* * * to estab- 
lish and promulgate such rules and regulations, as are consist- 
ent with the directions of this Act and are necessary to carry 
out the provisions hereof." 74 Stat. 922, sec. 9. 

When the Helium Act of 1960 was enacted, the Secretary 


of the Interior, through the Bureau of Mines, was operating five 


me 


helium extraction plants to supply the government and private 
demand for helium. Subsequently private. industry built several 
helium extraction plants which have created an over supply of 
refined helium available for current needs (Wheeler Affidavit, P- L; 
App. 42, 98-100). Since these private plants contribute nothing 
toward the cost of the helium conservation and storage program, 
they are able to sell refined helium at a lower price than that 
which must be charged by the Secretary of the Interior, who must, 
as directed by Congress, make the entire helium program self- 
supporting over & period of 25 years. 74 Stat. 921. This price 


advantage has resulted in the loss of revenue from sales by the 


Secretary and jeopardized the ability of the Secretary to make 


the helium program self-supporting, as required by Congress 
(Wheeler Affidavit, p. 6; App. 47). 
On March 30, 1968, notice was published in the Federal 
Register of a proposed new part to be added to 30 C.F.R., Part 
2. Its purpose was stated therein (33 Fed. Reg. 5219): 
HELIUM 


Purchase by Federal Agencies 
and Their Contractors 


Subsection (c) of section 6 of the Helium 
Act (50 U.S.C. § 167d (1964)) provides in ef- 
fect that the costs of the helium conservation 
program shall be covered by revenues derived 
from sales of helium by the Bureau of Mines. 
To ensure the accomplishment of this objective, 
subsection (a) of this section reserves the 
Ncovernment market” to the Bureau of Mines. 
The helium conservation program has been in 
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full operation for some 5 years, during which 
time several private producers and marketers 
have appeared. Experience during this period 
has indicated that the full implementation of 
the provisions of subsection (a) of section6 | 
of the Act requires the issuance of regulations | 
that will apply uniformly to Federal agencies 
with respect to purchases by them and their con- 
tractors of their major requirements of helium. | 
Accordingly, pursuant to section 9 of the Act 
(50 U.S.C. § 167g (1964)), it is proposed to 
add a new Part 2, reading as set forth below, 


to Title 30 of the Code of Federal Regulations. | 
x k* | 


After receiving comment from interested parties regu- 
lations were published on October 18, 1968 (33 Fed. Reg. 15478- 
15480), which were to become effective December 2, 1968. ‘The 
effective date of these proposed regulations was postponed until 
December 10, 1968, due to this litigation. These proposed regu- 
lations were designed to implement the requirement that all fed- 
eral agencies obtain their major helium requirements from the 
Secretary. The regulations provide a procedure to avoid an ex- 
pensive and burdensome requirement of segregated storage and to 


assure that, in fact, helium from the government plants was used 


by government agencies and their contractors. The proposed regu- 


lations in relevant part provided: 
§2.1 Purpose. 


(a) Subsection (a) of section 6 of the 
Helium Act (50 U.S.C. 167d(a)) provides: 


The Department of Defense, the Atomic 
Energy Commission, and other agencies of the 
Federal Government, to the extent that sup- 
plies are readily available, shall purchase 
all major requirements of helium from the 
Secretary. 


6h 


(b) The purpose of this Part 2 is to 
implement this provision of the Act, and 
the regulations in this part shall govern 
the purchase of the Federal agencies’ major 
requirements of helium, whether such major re- 
quirements are purchased and used directly by 
the Federal agencies or by their contractors. 
To the same end, the regulations prescribe 
certain requirements that must be met by pri- 
vate helium distributors in order to establish 
and retain eligibility to supply such major re- 
quirements of helium. 


§2.2 Definitions. 


As used in this part-~- 
* * * * * 


(d) "Federal agency” means any depart~- 
ment, independent establishment, commission, 
administration, board, or bureau of the United 
Soc and any wholly owned Government corpora~ 
tion. 


(e) “Contractor” means any individual, 
corporation, partnerskip, firm, association, 
trust, estate, public or private institution, 
or State or political subdivision thereof that 
requires helium in the performance of a con~ 
tract or work for a Federal agency under either 
a prime contract, subcontract, or cooperative 
agreement. 


* * * * * 


§2.3 Purchases by a Federal agency and 
its contractors. 


(a) A Federal asency and its contrac- 


tors shall purchase all major requirements 
of helium either (1) directly from the Bur- 
eau of Mines in accordance with Part 1 of 
this chapter, or (2) from private helium 
distributors which establish and maintain 
their eligibility in accordance with the 
regulations in this part. 
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(b) "Major requirements of helium” 
means all of a Federal agency's require~ 
ments of helium in quantities of five 
thousand (5,000) standard cubic feet, or 
more, of gaseous helium a month, includ- 
ing the first five thousand (5,000) stand- 
ard cubic feet of such requirements, wheth- 
er such requirements are purchased and used 
directly by the Federal agency or by contract- 
ors in the performance of contracts or work 
for the Federal agency. For the purposes of 
the regulations in this part, a "requirement 
of helium" means the helium in whatever quan- 
tity, including the gaseous helium equivalent 
of any liquid helium, that is required either 
by a Federal agency or by a contractor to ac- - 
complish a significant objective, whether or not 
all of said helium is purchased and used ata |. 
single location; specifically, for contractors, | 
the helium required by each contractor or sub- © 
contractor in the performance of a contract or 
work for a Federal agency shall comprise a sep- 
arate "requirement of helium.” 


(c) "Helium required in the perform- 
ance of a contract or work for a Federal 
agency" means only the helium that is actual- 
ly so used and does not mean or include helium — 
that a contractor may use in the performance 
of a contract or work for other than a Federal | 
agency. In the event that a contractor uses 
helium in the performance of contracts and work 
for both Federal and non-Federal purposes and the 
quantity of helium used for Federal purposes may 
not otherwise be readily determined, then the | 
helium required in the performance of a contract 
or work for a Federal agency may be estimated. | 
The estimated amount shall be the same percent-, 
age of the contractor's total helium require- 
ments as the contractor's work using helium for’ 
Federal purposes is of all of the contractor's 
work using helium. Helium used by a contractor 
in the manufacture of items prior to the receipt 
of a contract or purchase order either from a 
Federal agency or contractor for the purchase of 
such items shall not be considered to be helium 
required in the performance of a contract or work 
for a Federal agency. 
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The district court found the proposed regulations to 
be unauthorized by the 1960 Act as they applied to contractors 
of federal agencies (App. 167). Judgment against the Secretary 
was entered on December 9, 1968 (App. 166). This appeal followed 
(App. 168). aad 
ARGUMENT 
2: 


COURTS, UNLESS SPECIFICALLY AUTHORIZED 
BY STATUTE, LACK JURISDICTION TO SUPERVISE 
THE PURCHASING AND PROCUREMENT OF MATERIALS 

BY AGENCLES OF THE GOVERNMENT 


Congress, by passage of the 1960 Helium Act, has de- 
termined to finance a long-range helium conservation program by 
a method of in-house financing. To accomplish this, it provided 
that the agencies of the Federal Government "x * * to the extent 


that supplies are readily available, shall purchase all major 


requirements of helium from the Secretary." 74 Stat. 921, sec. 


6(a), 50 U.S.C. sec. 167d(a). 


The Federal Government, when it chooses, acts through 
private contractors to accomplish its objectives. E.g., Berman 
v. Parker, 348 U.S. 26 (1954); Shuttle Corp. v. Trangit Comm'n, 
393 U.S. 186 (1968). The fact that an agency of the Government 
may elect to have part of its work done by contractors in no way 
releases it from the requirement that the Government purchase its 
major helium requirements from the Secretary of the Interior. As 
stated in Perkins v. Lukens Steel Co., 310 U.S. 113, 127-128 (1940): 

Like private individuals and businesses, 

the Government enjoys the unrestricted power 

to produce its own supplies, to determine 

those with whom it will deal, and to fix the 


terms and conditions upon which it will make 
needed purchases. Acting through its agents 
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as it must of necessity, the Government may 
for the purpose of keeping its own house in 
order lay down guide posts by which its agents 
are to proceed in the procurement of supp ies, 
and which create duties to the Governmentalone. 
It has done so in the Public Contracts Act. 
That Act does not depart from but instead em- 
bodies the traditional principle of leaving 
purchases necessary to the operation of our 
Government to administration by the executive 
branch of Government, with adequate range of 
discretion free from vexatious and dilatory 
restraints at the suits of prospective or po- 
tential sellers. * * * Judicial restraint 

of those who administer the Government's pur- 
chasing would constitute a break with settled 
judicial practice and a departure into fields | 
hitherto wisely and happily apportioned by the. 
genius of our polity to the administration of © 
another branch of Government. 


The courts have no inherent power, nor have they been 
given by statute a part, in determining how the Government's con- 
servation program is to be financed. This decision is exclusive- 


ly in the Congress. This is simply an example of the executive 


branch of the Government exercising its plenary power over its 


own internal affairs. Obviously, if the Government chooses to 
use its own supplies of helium, in connection with its activities, 
it can do so without limitation. The Court in Perkins, supra, 
continued (at p. 130): : 


The Government can supply its needs by its 
own manufacturing or by purchase. And Congress 
can as it always has, either do the purchasing 
of the Government's goods and supplies itself, 
or it can entrust its agents with final power to 
do so and make these agents responsible only to 
it. Courts should not, where Congress has not 
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done so, subject purchasing agencies of Govern- 
ment to the delays necessarily incident to judi- 
cial scrutiny at the instance of potential sell- 
ers, which would be contrary to traditional gov- 
ernmental practice and would create a new con~ 
cept of judicial controversies. A like restraint 
applied to purchasing by private business would 
be widely condemned as an intolerable business 
handicap. It is, as both Congress and the courts 
have always recognized, essential to the even and 
expeditious functioning of Government that the ad- 
ministration of the purchasing machinery be unhan- 
pered. 


concluding at p. 131 with a quote from Decatur v. Paulding, 14 
Pet. 497, 516 (1840): 
The interference of the courts with the 

performance of the ordinary duties of the ex- 

ecutive departments of the government, would 

be productive of nothing but mischief; and we 

are quite satisfied that such a power was nev- 

er intended to be given to them. 

What the district court has done in this instance is 
to substitute its opinion for the judgment of Congress as to 
whether agencies of the Government must purchase the Government's 
own helium or are free to perform the Government's work with 
cheaper helium purchased from non-Government sources. This is 
clear interference by the court in a purely internal governmental 
matter, which is within the exclusive province of the legislative 


branch of the Government. The seriousness of this interference 


is manifest by the losses in income to the Department of the In- 


terior which are estimated to be $20,000 per day during the pen- 


dency of the injunction (Wheeler Affidavit No. 2; App. 56). 


aL 


It is plain that the plaintiffs had no right to seek, nor did 


the court have any authority to grant, such an exemption from 


the statutory command. 


A. Plaintiffs lack standing to challenge the pEopos- 
ed regulations, since no legal rights of theirs have been inter- 
fered with by governmental activity. - In the district court, the 
challenge of the district court's jurisdiction was framed in terms 
of the plaintiffs’ lack of standing. Standing is the constitu- 
‘tional prerequisite related to whether a justiciable case ox con- 
‘'troversy exists. In Association of Data Processing Service Organ- 
izations, Inc., et al. v- William B. Camp, Comptroller of the Cur- 
rency of the United States, et al. (No. 19,218, Feb. 6, 1969) un- 
reported, the Court of Appeals for the Eighth Circuit said: “The 
question of standing serves as a test of federal jurisdiction. 
‘Standing is the constitutional prerequisite related to whether a 
'justiciable ‘case or controversy’ exists" (Slip Op., PP- 2- 3). 
'See also Rural Electrification Admin. v. ‘Northern States Power Co., 
373 F.2d 686, 692 (C.A. 8, 1967), where the jurisdictional bases 
of standing, judicial reviewability and justiciable controversy 
are treated as being intermingled. 
Involved here is an examination to determine whether 

the plaintiffs have a legally "enforceable right." This Court in 
Kansas City Power & Light Company v. McKay, 96 U. S. App.D. ¢. 273, 
225 F.2d 924 (1955), cert. den., 350 U.S. 884, considered a case 


similar in many respects to the present controversy. In that case, 
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the "* * * sole interest and objective [of the power companies ] 
is to eliminate the competition [of the Federal Government] which 
they fear." 96 U.S.App.D.C. 277, 225 F.2d 928. And this Court 
held that "* * *, no judicially enforceable right of plaintiffs 
has been disregarded by the administrative action brought before 
us for review.” 96 U.S.App.D.C. 282, 225 F.2d 933. This Court, 
after citing numerous cases, held that this was not an interest 
which was sufficient to enable them to sue. This Court concluded 


that (96 U.S.App.D.C. 283, 225 F.2d 934): 


But where, as here, there is no "legisla- 
tive declaration of rights," no regulatory 
action by the Government, ard no special 
provision for judicial review enlarging on 
the constitutional ery powers of the Fed- 


eral courts, plaintiff can appeal only to 

those equity powers, and he must show more 

than that he is merely a person economically 

affected or otherwise aggrieved by some gov~ 

ernmental activity. 

We conclude that appellees’ motion to 

dismiss should have been Stee In conse- 

quence, we do not reach e ther the substan- 

tive or the procedural and evidentiary ques- 

tions urged on us by the parties. 

In Chapman v. Sheridan-Wyoming Co,, 338 U.S. 621, 625 
(1950), where one miner of federal coal lands sought to prevent 
competition from another lease of federal coal lands, the Supreme 
Court reversed this Court after finding that no cause of action 
existed since no contract right of the complaining coal company 
had been breached or property right invaded or law violated. The 
result in the present case should be the same, since nowhere can 


plaintiffs point to where their legal rights are invaded or the 
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law violated because of competition of federal helium. As the 


Court in Chapman v. Sheridan-Wyomin Co., supra, held (at p. 
631): '"* * * But courts can intervene only where legal rights 
are invaded or the law violated.” If anything, plaintiffs © 
here have less cause to complain than did the Sheridan Company, 
since here the question is not release of helium to the general 
market, but simply use of it as a source of supply for federal 
projects. 2 

If the Government chooses to produce helium for its 
own use, no legal right has been taken from anyone. The pri- 
vate producers of helium here can point to no legal right that 
‘has been invaded or threatened by the regulations sought to be 
implemented. As we will develop in Part II of this brief, with 
citations to the legislative history, Congress determined to 
finance this helium conservation program by a method of in-house 
financing. This determination by Congress in no way denied 
‘private producers of helium of any rights. 

Cases which hold that competitive injury made possible 
by governmental action does not confer standing on an injured 
‘party to restrain governmental action are Tennessee Power Co. 
T.V.A., 306 U.S. 118 (1939); Alabama Power Co. v. Ickes, 302 


ST 


U.S. 464, 479 (1938); Texas State AFL-CIO v. Kennedy, 117 U. Ss. 
"App. D.C. 343, 330 F.2d 217 (1964), cert. den., 379 U.S. 826; 
Benson v. Schofield, 98 U.S.App.D.C. 424, 236 F. 2d 719 (1956), 


cert. den., 352 U.S. 976. 
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We recognize that this Court in a recent decision, 
Joseph Curran, et al. v. Clark Clifford, et al. (No. 21,040, 
Dec. 27, 1968) unreported, pet. for reh. pending, Judge Leventhal 
dissenting, has announced what Judge Leventhal, in his dissent, 
described as a novel concept of discretionary standing. This 
Court (at p. 5 of its Slip Op.) states: 

We should opt for a test of standing, at 

least in cases challenging administrative 

action, that would leave it in the discre- 

tion of the court to grant or deny standing 

where the plaintiff can claim no infringe- 

ment of a legal right, but has in fact suf- 

fered or is suffering a palpable, concrete 

injury. This aggrievement in fact is all 

that is required to constitute a case or con- 

troversy in the constitutional sense. 

We believe that this decision represents a departure 
from established case law and Supreme Court authority and is 
clearly wrong and, in this case, not controlling. This Court, 
under its holding in Curran, would not, in any event, exercise 
discretion in granting the helium producers standing in this 
case. The plaintiffs here have not "* * * in fact suffered [nor 


are] suffering a palpable, concrete injury," 


except to the ex- 
tent that they have lost an opportunity to profit from a sale 
indirectly to the Government which they could not make directly. 
We do not understand the majority of Curran to go so far as to 


say that such right to profit from the Government gives standing. 


B. The discretionary standing holding of this Circuit, 


in Curran, besides being "novel," is wrong in that it conflicts 
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with decisions of the Supreme Court, earlier decisions of this 
Circuit and other circuits. - This Court, in its decision in 
Joseph Curran, et al. v. Clark Clifford, et al., pet. for reh. 
pending, recognized that in Kansas City Power & Light Company Vv. 
McKay, 96 U.S.App.D.C. 273, 225 F.2d 924 (1955), cert. den. , 350 
U.S. 884, this Court had urejected the notion that agerievement 
‘in fact is alone sufficient to confer standing under the A. PA. 
or under the common law" (Slip Op., p. 4). Thus, unless "the 
‘plaintiff had a "legally enforceable right" or was granted a 
‘right to sue under a particular statute, he would not have stand- 
ing. Aggrievement in fact, while perhaps a necessary condition 
of standing was not, we have held, made a self-sufficient one by 
the A.P.A." (ibid.). 
Notwithstanding this recognition, and the additional 

. acknowledgment that the Kansas €ity decision was based upon the 
teachings of the Supreme Court in Tennessee Power Co. v. T.V,A; > 
306 U.S. 118 (1939), the majority in the Curran decision has 


chosen to “opt for a test of standing, at least in cases challeng- 


ing administrative action, that would leave it in the discretion 


of the court to grant or deny standing where the plaintiff can 
claim no infringement of a legal right, but has in fact suffered 
or is suffering a palpable, concrete injury" (Slip Op., p. 5). 
Having made this choice, the majority ruled that, whether’ or not 
the plaintiff was seeking to vindicate a legal right, since it 
was in fact aggrieved, the court can and should confer standing 


as a matter of discretion (Slip Op., P- 7). 
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In his dissent, Judge Leventhal justifiably charac- 


terized this "concept of discretionary standing” as "novel" 


(Slip Op., p. 22).! For, not only to our knowledge has it never 
been previously advanced by any court but, in addition, it runs 
counter to a uniform line of decisions of the Supreme Court and 
this Court both before and after Kansas City was decided in 1955. 
See, e.g. (in addition to Tennessee Power Co. v. T.V»A., supra), 
Hardin v. Kentucky Utilities Co., 390 U.S. 1 (1968); Railroad Co. 
v. Ellerman, 105 U.S. 166 (1881). In Chapman v. Sheridan-Wyoming 
Co., 338 U.S. 621 (1950), supra, as to a claim of injury by com- 
petition, the Court said (p. 625): 

We think the facts give rise to no cause 

of action, because the proposed lease does 

not breach any contract right or invade any 

See aeere of plaintiff and does not wa- 
See also United Milk Producers of New Jersey v. Benson, 96 U.S. 
App.D.C. 227, 225 F.2d 527 (1955); Texas State AFL-CIO v. Kennedy, 
117 U.S.App.D.C. 343, 330 F.2d 217 (1964), cert. den., 379 U.S. 
826; Pennsylvania Railroad Company v. Dillon, 118 U.S.App.D.C. 
257, 335 F.2d 292 (1964), cert. den., sub nom. American-Hawaiian 
$.S. Co. v. Dillon, 379 U.S. 945. In each of these cases, it was 
held that the standing of the plaintiff to complain of governmental 
action which threatened it with economic injury in fact was depend- 
ent upon a showing that an invasion of a legally protected right 
was also involved. See also, Duba v. Schuetzle, 303 F.2d 570 
(C.A. 8, 1962); Rural Electrification Admin. v. Northern States 


Power Co., 373 F.2d 686 (C.A. 8, 1967); Investment Company Insti- 
tute v. Camp, 274 F.Supp. 624, 632 (D. D.C. 1967). 
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While not citing Hardin, the majority decision in 
Curran does point (Slip Op., pp. 6-7) to Flast v. Cohen, 392 
U.S. 83 (1968), decided a few months later. But Flast can 
scarcely be regarded as overruling or limiting Hardin (to. 
which it does not even refer). The Flast issue was quite dif- 


ferent: whether, consistent with the "case or controversy" 


requirement of Article Iil of the Constitution, a federal: tax- 


payer can be deemed to have standing to challenge governmental 
action which not only caused aggrievement in fact but, as well, 
allegedly violated a right conferred upon the taxpayer by the 
establishment of religion clause of the First Amendment. vooe 
U.S. at pp. 103-106; 392 U.S. at p. 114 (Stewart, J., concurring). 
The Court's affirmative answer to that question plainly does 
not mean that a court has discretion to confer standing to com- 
plain of competitive injury stemming from governmental action 
invading no legally protected rights. All of the opinions in 
Flast were very careful to limit the scope of their discussion, 
clearly denying an intention to overturn the whole line of 
existing "standing to sue” law. 

In the final analysis, the majority's concept in 
Curran of discretionary standing appears to be supported by 
nothing but Professor Davis’ belief that aggrievement in fact 
is sufficient to confer standing and that the Supreme Court ‘was 
simply wrong" in Tennessee Power. See Slip Op., p. 4, fn. Be 
But as Hardin, Pennsylvania Railroad and Texas State AFL- -CLO 


reflect, the Tennessee Power decision has lost none of its 


vitality in the 30 years since its rendition. 
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In a recent decision of the Eighth Circuit, Associa- 
tion of Data Processing Service Organizations, Inc. , et al. v. 


William B. Camp, Comptroller of the Currency of the United 


States, et al. (No. 19,218, Feb. 6, 1969) not yet meron es 


the subject of standing has been carefully dealt with. That 
court concluded (Slip Op., P- 11): 


Without a legal interest or the status of a 
recognized pace eves party, the complaint 
resolves itself into an attempt merely to 
show "a common concern for obedience to law." 
L. Singer & Sons v. Union Pac. R.R., 311 U.S. 
295, 308 (1540). As pronounced in Singer, 
outside statutory consent, the general or 
common interest can find protection only in 
the ses granted to public authorities. 
Unless a relevant statute provides for a 
“party in interest" to seek judicial review 
er unless a complainant possesses & recog™ 
nized legal interest, he lacks standing to 
be a "private attorney general" to represent 
the public interest. See Kansas City Power 
& Light Co. v. McKay, 225 F. D.c. Cir. 

; Braude v. Wirtz, 350 F.2d 702, 707, 
708 (9 Cir. 1965). 


This holding, we believe, states the general rule 
on standing consistent with our understanding ot decisions 
of the Supreme Court. To the extent that this Court's view 
in Curran differs, we believe it is wrong. 


1/ Copies of the opinion are being supplied opposing counsel 
and this Court. 


II 


CONGRESS, BY THE PASSAGE OF THE 
1960 HELIUM CONSERVATION ACT, 
HAS RESERVED THE GOVERNMENT 
HELIUM MARKET TO THE SECRETARY 
OF THE INTERIOR 


A. The construction given to the 1960 Helium Act by 
the Secretary was reasonable. - The Act provides (74 Stat. 921, 
sec. 6(a)): : 


The Department of Defense, the Atomic 
Energy Commission, and other agencies of the 
Federal Government, to the extent that sup- 
plies are readily available, shall purchase 
all major requirements of helium from the 
Secretary. 


The Secretary, in giving notice of his proposed rulemaking, 33 
Fed. Reg. 5219, March 30, 1968, stated the reasons requiring 
the issuance of the proposed rules: 


The helium conservation program has been in 
full operation for some 5 years, during 
which time several private producers and 
marketers have appeared. Experience during 
this period has indicated that the full 
implementation of the provisions of subsec- 
tion (a) of section 6 of the Act requires 
the issuance of regulations that will apply 
uniformly to Federal agencies with respect 
to purchases by them and their contractors 
of their major requirements of helium. 


The Secretary here has made a determination, based 


‘on his understanding of what Congress intended in enacting the 


1960 Helium Act, to issue implementing regulations. The Supreme 


‘Court said in Udall v. Tallman, 380 U.S. 1, 16 (1965): 
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When faced with a problem of statutory 

construction, this Court shows great defer- 
ence to the interpretation given the statute 
by the officers or agency charged with its 
administration. "To sustain the Commission's 
application of this statutory term, we need 
not find that its construction is the only 
reasonable one, or even that it is the result 
we would have reached had the question arisen 
in the first instance in judicial proceedings.” 
Unemployment Comm'n v. Aragon, 329 U.S. 143, 

. see also, e. g., Gray v. Powell, 314 
U.S. 402; Universal Battery Co. v. United 
States, 281 U.S. 580, 383. “particularly is 
this respect due when the administrative prac- 
tice at stake ‘involves a contemporaneous con~ 
struction of a statute by the men charged with 
the responsibility of setting its machinery in 
motion, of making the parts work efficiently 
and smoothly while they are yet untried and new.' 
Power Reactor Co. v. Electricians, 367 U.S. 396, 

en the construction of an administrative - 

regulation rather than a statute is in issue, 
deference is even more clearly in order. 


" 


The Supreme Court went on to conclude: "Tf, therefore, the 
Secretary's interpretation is not unreasonable, if the language 
of the orders bears his construction, we must reverse the deci- 
sion of the Court of Appeals. [Footnote omitted.]" See also 
Udall v. Oelschlaeger, U.S.App.D.C. , 389 F.2d 974 
(1968), cert. den., 392 U.S. 909; Duesing v. Udall, 121 U.S. 
App.D.C. 370, 374, 350 F.2d 748, 752 (1965), cert. den., 383 
U.S. 912; Pancoastal Petroleum, Limited v. Udall, 121 U.S.App. 
D.C. 193, 195, 348 F.2d 805, 807 (1965); Robertson v. Udall, 
121 U.S.App.D.C. 218, 219, 349 F.2d 195, 198 (1965); United 


States v. Southwest Potash Corporation, 352 F.2d 113 (C.A. 10, 


1965), cert. den., 383 U.S. 911. As the court said in Funderburg 
v. Udall, 396 F.2d 638, 640 (C.A. 9, 1968): 


= ol c 


The Secretary, in order to put the statute 

into effect, was obliged to interpret it. 

That interpretation, as the district court 

said, should not be disturbed. 

We submit that the district court far exceeded its 
powers and function in substituting its own judgment for the 
‘obviously reasonable judgment of the Secretary of the Interior. 
‘There can be no doubt that the 1960 Helium Act was the result 
of suggestions by the Department of the Interior. In this 
‘case, as in Tallman, the interpretation given a statute by 
the Secretary is entitled to "great deference." The Secretary's 

- interpretation of the Act is, by any objective reading, ARES 
' sonable interpretation. In fact, any other interpretation 


clearly would be unreasonable and frustrate the will of Con- 


gress. 


B. The proposed regulations are authorized by An 
ute and carry out the intent of Congress. - In Section 9 of 
the Helium Act of 1960, 74 Stat. 922, Congress provided: : 

The Secretary is hereby authorized 


to establish and promulgate such rules and 
regulations, as are consistent with the 


directions of this Act and are necessary 
to carry out the provisions hereof. 


The Secretary, by virtue of this section, has the 
unchallenged right to issue implementing regulations. Aside 
from being reasonable regulations, under any reading of the 


statute the legislative history unquestionably supports the 


Secretary's construction of the statute. Congress recognized 


Ga 


that government agencies often contract to have their work 


done by private contractors, i.e., Berman v. Parker and 


Shuttle Corp., supra, and that this accounts for an important 
portion of the consumption of helium. In undertaking to pre- 
serve the government market for helium to the Secretary of 

the Interior in doing the Government's business, inclusion of 
helium consumed by contractors with the Government was spe- 
cifically contemplated. Thus, in Senate Report No. 1814, 86th 
Cong., 2d sess., the Committee on Interior and Insular Affairs, 
in urging favorable consideration of the bill, H.R. 10548, 
stated (p. 2): 


BACKGROUND 


* * * * * 


The annual consumption of helium gas 
today in the United States is approximately 
370 million cubic feet, which is 80 times 
the level of consumption in 1937. Helium 
gas is essential to our missile and atomic 
energy programs and also is increasingly 
valuable as industrial material. Seventy 
percent of the helium gas now being con- 
sumed in the United States is used directly 
by the Department of Defense, the Atomic 
Energy Commission, the National Aeronautics 
and Space Administration, and other Federal 
agencies. An additional 20 percent is used 
in industry on Federal defense and atomic 

contracts. maller but important 


energy r D 
quantities are used in hospitals and in 


research. 


Approximately 10 percent of the present 
production of helium gas is used in the o> 
called civilian industrial field, i.e., by 
consumers who do not have Government contracts. 
*x * * [Emphasis supplied.] 
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At the hearings held June 1 and 15, 1960, before 
the Committee on Interior and Insular Affairs, United States 
Senate, 86th Cong., 2d sess., on H.R. 10548 and 5.3376, 
Elmer F. Bennett, Under Secretary of the Department of the 
Interior, said (p. 33): 


* % * And the leigslation [sic] 
itself reserves the Government market 
to the Government as a means, really, of 
protecting what we consider to be at least 
the minimum assurance of payout. But it 
does not go beyond that. 


There is no effort made in this legis- 
lation to tie up the entire market for 
helium; that is, both the Government market 
and the market beyond the Government, ex- 
clusively, either through ownership or 
otherwise, to the United States. 


Later on in the hearings (pp. 44-45), the explanation of what 
was retained as the Government's market continued: 


Senator O'MAHONEY. What is the magni- 
tude of the public interest in helium? 


Mr. BENNETT. Well, as we have endeavored 
to show, Senator, we believe that it is very 
great, indeed. 


Senator O'MAHONEY. Well, that is the | 
trouble. You say "very great." Is is [sic] 
great enough to be far superior to the pri- | 
vate interest in helium? 


Mr. BENNETT. We think so. That is why 
we proposed this program. 


Senator O'MAHONEY. The program, never- 
theless, as Senator Anderson has amply pointed 
out, is so arranged that private owners may. 
ceed the Government program by the sale of 

elium. 
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Mr. BENNETT. I think we start with a 
factual point which is of great interest 
here. ; 


As our data indicate, today only 10 
percent of the total market for helium is 
outside of the Government. In fact, it is 
something less than 10 percent. 


Secondly, this legislation has a provi- 
sion in it which says that 90 percent of the 
market or more, which is Government use, 
Government related uses, is reserved for the 
plants to be built under this program. And 
when you take that into account, the extent 
to which private operations could impair the 
program is very doubtful, at least under 


present conditions. x eK 


* * * * * 


Mr. BENNETT. We have the Licensing 
factor, Senator, and we have the broad grant 
of authority here to reserve the Government 
share of the market, which this demand re- 
flects as about 90 percent of the total, to 
the Government program. Ninety percent of 
that is Government use, according to the 
forecast that we have. 


Senator O'MAHONEY. Ninety percent of 
the triangle showing growing helium demand 
is Government use? 


Mr. BENNETT. Government and Government- 
related use, such as Government contracts. 


Senator O'MAHONEY. But is not the pri- 
vate use expanding? 


Mr. BENNETT. In absolutes, yes, Senator, 
but not percentagewise, according to these 
forecasts. In other words, 10 percent of a 
broad base of an inverted triangle here [in- 
dicating] is obviously much greater than 10 
percent of the small point of the triangle. 
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Senator O'MAHONEY. Then you have no 
fear of growing private demand? 


Mr. BENNETT. We do. That is one rea-~ 
son why we have the licensing power in the 
bill, Senator. That is why we want it. We 
do not think we need it today. But the time 
may come when helium will be going into un- 
essential uses, nonessential uses, you see, 
and at that point we believe that there should | 
be a reserved license authority to direct the ; 
flow of helium into the essential uses, as 
distinguished from the nonessential uses. 


Under Secretary of the Interior Bennett continued 
his explanation as to what the government-reserved market was 
intended to be (Hearings, p. 50): 


Senator O'MAHONEY. This is what puzzles 
me. How can the Secretary fix a price on the 
helium he sells which will cover all costs to 
him if at the same time private industry may 
sell at a lower price? 


Mr. BENNETT. Well, what I am driving at. 
is that we have reserved better than 90 percent 
of the market to the Government program. 


Senator ANDERSON. Is not the answer that 
the Secretary will not sell much helium? If 
he has a price higher than the contractor can: 
sell for, he will not sell much helium, will — 
he? 


Mr, BENNETT. Yes; he will, for the rea- 
son that the Government and Government-related 
market is reserved to him in the bill. 


Senator ANDERSON. That is just buying it 
and selling that to the Army, the Navy, the 
Marine Corps. 


Mr. BENNETT. And the contractors. 
[Emphasis supplied. ] 
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At page 52 of these Hearings, Senator O'Mahoney asked 


a question (which is the question presented in the instant case), 


and it is answered: 

Senator O'MAHONEY. Is there a time in 
the future, you know not when, when private 
sales of helium under your program will de- 
stroy your program? 

Mr. BENNETT. Oh, no. We cannot see 
that within the foreseeable future, for the 
simple reason that over 90 percent of the 
market is already Government and Government- 
related. 


In other words, it is controllable, be- 
cause we are dealing with defense contractors. 


The important fact is that the 90 percent figure re- 
ferred ta by all parties concerned was composed of 70 percent 
direct department consumption and 20 percent consumption by 
federal contractors. As the bill was considered on the floor 
of the Senate, the concept of the reserved market to the Gov- 
ernment was discussed at pages 18545-18546 of the Congressional 
Record for August 31, 1960, 86th Cong., 2d sess. Senator 
Allott, as the sponsor of the bill, was explaining how the 
helium conservation program was to be financed when the fol- 
lowing exchange took place (106 Cong. Rec. 18545): 


Mr. LAUSCHE. To whom will the sales be 
made? 


Mr. ALLOTT. The sales will be made pri- 
marily to the Government. 
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Mr. LAUSCHE. The Government will be 
the principal user of helium? 


Mr. ALLOTT. The Senator from Ohio was 
probably otherwise engaged when I went over 
this proposal. Today 90 percent of the 
helium is used directly in the NASA missile 
development and space programs, defense 
programs, in the atomic energy field, or by 


rivate industry working under Government 
contracts in these Felis. 


Mr. LAUSCHE. The statement which was 
made, that the executing officer would borrow 
the money from the Treasury and pay it back 
at compound interest, really would mean that 
the money would be borrowed from the Treasury 
to buy helium, let us say, and then the helium 


would be sold to Government departments. 
Mr. ALLOTT. And to contractors. 


Mr. LAUSCHE. And to contractors. What 
really will happen is that the Government 
will put up the money but will not truthfully 
receive the money back, because in the final 
analysis there will still be an expenditure 
by the taxpayers, though a necessary one. 


Mr. ALLOTT. Perhaps from the Senator's 
point of view that is true. I would not 
argue. 


Mr. LAUSCHE. It is a bookkeeping opera- 
tion. 


Mr. ALLOTT. No, it is far more than 
that. 


The situation as it is today is that if 
the Department of Defense wishes to obtain so 
much helium, it must buy it. If the Atomic 
Energy Commission wishes so much helium, it 
must pay for it. We do not have Government 
control over helium, with the helium parceled 
out to departments as they wish to have it. 
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Mr. LAUSCHE. That is correct. 


Mr. ALLOTT. Actually, this is a way 
of financing the purchases of helium by 
contractors and also by the various depart- 
ments of Government, so that it is not all 
thrown into one pocket, where we let Susie, 
Mary, and Jane dip into it as they wish. 


Mr. LAUSCHE. The point I wish to 
make--and if I am not correct, I am sure 
the Senator will correct me--is that the 
Government will not be making a profit, 
and then out of the profit paying off the 
debt. 


Mr. ALLOTT. No, the Government will 
not make a profit. 


Mr. LAUSCHE. The only profit-- 


Mt. ALLOTT. May I finish my thought 
for my friend? 


Mr. LAUSCHE. Yes. 


Mr. ALLOTT. The Government will have 
to sell the helium at a price which now has 
to be estimated, because they do not know 
what they shall contract for, in the neigh- 
porhood of $40 a thousand. 


It is estimated that the $40 a thousand 
will make possible the amortization of the 
advances for the purchases of heliun, which 
will be stored underground. It will make 
possible the amortization of that money and 
also the interest on that money over 2 25- 
year period. 


Does that answer the question of my 
friend? 


Mr. LAUSCHE. It will amortize the money 
with money one branch of the Government will 
pay to another branch of the Government. 
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Mr. ALLOTT.. To a certain extent that 
is true, but the departments would have to 
purchase the helium, anyway. 


Mr. LAUSCHE. Therefore, an agency is 
being created which will have charge of the | 
responsibilities of gathering helium, paying: 
for it, and selling it to other branches of © 
Government--selling a part of it, probably 
to private industry, amounting to some 10 
percent. 


Mr. ALLOTT, I do not think that is, in! 
the strict context, an exact statement, I will 
say to my friend. Actually, the Federal Gov- 
ernment is not creating any new agency. The 
Department of the Interior, under the act of: 
1925, as amended, presently has the power of: 
condemation. The situation is that we will 
simply be permitting the Secretary a flexibility 
in the acquisition, the storage, and the preser- 
vation of helium which he does not now have. | 
We will not be creating any new department or 
any new commission. 


The discussion continued (at p. 18546), where it 


Mr. LAUSCHE. However, the Senator has — 
stated that 90 percent of the helium would | 
be used by some Government agency. 


Mr. ALLOTT. Seventy percent would be 
used by a governmental agency; 20 percent by: 
firms who are contracting with the Government 
in one of these fields. 


* * * * * 


Mr. LAUSCHE. One final question, Except 
for the helium that would be sold to private 
industry, as far as the Government is concerned, 
it would be a bookkeeping operation because as 
buyer, we would be using taxpayers' money to 
buy the helium, and then in selling, we would 
be selling to a Government agency, which would 
be using the taxpayers’ money to pay the price. 
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Mr. ALLOTT. If the Senator should take 
that view, the answer would have to be yes; 
but it is no more of a changing of pockets 
or a bookkeeping transaction than it is at 
the present time. 


Mr. LAUSCHE. That still does not negate 
what I have said. 


Mr. ALLOTT. The Senator simply cannot 
say that this is the whole Government, and 
then permit everyone to dip into it. The 
Defense Department, for example, has to pay 
for and buy its share of the helium it uses. 
NASA has to pay for and buy its share of the 
helium it uses. 


The Atomic Energy Commission must do 
this. The various organizations throughout 
the country which have defense contracts of 
one kind or other with the Government would 
have to buy their share of helium. I really 
cannot see any Other way, to be honest with 


my friend, that this operation could be 
handled. , 


Mr. LAUSCHE. I am not disputing that. 
When the Defense Department buys it, it uses 
taxpayers’ money. 

Mr. ALLOTT. That is right. 

Mr. LAUSCHE. NASA also. 

Mr. ALLOTT. Yes. Everything that is 

purchased by the Government ultimately is 

paid for by the Government with taxpayers' 

money. In that respect the Senator is right. 

In view of the discussions quoted above, it is abun- 
dantly clear that use on government projects of helium purchased 
from sources other than the Secretary would fly in the face of 
the plain intention of Congress. This would frustrate the pur- 
pose in a very substantial respect--more than 20 percent of the 
total consumption. The judgment of the court below doing so is 


completely unwarranted. 
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CONCLUSION 
For the foregoing reasons, .we submit that the judg- 
ment of the district court should be reversed. 


Respectfully submitted, 


GLEN E, TAYLOR, 
Acting Assistant Attorney General. 


ROGER P, MARQUIS, 
FLOYD L. FRANCE, 
GEORGE R, HYDE, 


Attorneys De artment of Justice, 
Washington, D. Cc. 20550. 


MARCH 1969 


GPO 860-0 19 
i 


UNITED STATES COURT OF APPEALS. 


FOR THE DISTRICT OF, COP pits CIRCUIT 
5 ; | : 


Ne: 22, 847. 
AR REDUCTION Company, Inc. et: ae 
feshics eccres 
a 
¢ WALTER'S; Hicxét, IR; Se char 


“of the Interior, eta! 
Appellants 


“pppes toed the United Sates District Court 


ol) Sgn Boo % Thm cage 
i Didies ee 


<p AY 6 ne 


MAYS & eo 


cee 


nye goers tae 


Robert. ) "Connell 


es eos Foley: ——— 
led Ss Street, 433 aa ie 


(i) 
TABLE OF CONTENTS 


ISSUES PRESENTED 
COUNTERSTATEMENT OF THE CASE 
ARGUMENT: 


I. The Courts Have Jurisdiction To Review Administra- 
tive Regulations Exercising Control Over Private 
Parties with Respect to the Purchasing of Materials 
by Government Contractors 


. Appellees Have Standing To Challenge the Secre- 
tary’s Unauthorized Regulations Which Directly 
Regulate Appellees and Forcibly Remove a Sub- 
stantial Segment of Their Business 


A. Appellants Have Erroneously Analyzed the Rela- 
tionship Between Appellees and the Secretary 
Created by the Regulations 

. Appellees Standing To Challenge the Secretary’s 
Regulations Rests Upon the Fact That Appellees 
Are Directly and Specifically Regulated by the 
Regulations 

. Appellees Are the Real Objects of the Challenged 
Regulations, and the Regulations Invade Certain of 
Appellees’ Legally-Protected Rights 

D. Even Under the Appellants’ Analysis That Appellees 
and the Secretary Are Competitors, Appellees Still 
Have Standing 
1. The Lawful-Unlawful Competition Test 


2. Even Under Appellants’ Lawful Competition 
Theory Appellees Have Standing as a Member 
of a Class Protected by the Helium Act 

E. The Trend of the Recent Cases Is To Allow 

Standing to Anyone Who Has Been Economic- 

ally Injured or “Adversely” Affected in Fact 


F. Appellees Are the Only Parties With Sufficient 
Interests To Challenge the Secretary’s Regulations 


G. The Challenged Regulations Will Cause Serious 
and Extensive Economic Injury to Distributing 


(ii) 


Appellees, and Perhaps Fatal Injury to the Pro- 
ducing Appellee 


Ill. The District Court Properly Ruled That the Secretary 
in Issuing the Challenged Regulations Acted Beyond 
His Statutory Authority 


A. The Secretary’s Regulations Are in Conflict With 
the Express and Unambiguous Wording of the 


1. The Distinction Between the Words “Use” and 
“Purchase” Is Significant in Determining the 
Scope of the Mandatory Purchasing Provision .. . 


. The Helium Act in Authorizing the Secretary To 
Set the Prices for Helium Sales, Limited His Au- 
thority To Implement Section 167d(a) 


. Section 167m of the Act in Encouraging Private 
Enterprise, Limits the Secretary’s Authority To 
Promulgate the Challenged Regulations 


. Even the Secretary’s Own Interpretations of the 
1925 and 1960 Helium Acts Confirm That Govern- 
ment Contractors Are Not Included in Section 
167d (a) 


1. The Secretary’s Interpretation of the Helium 
Disposal Sections of the 1925 Act 


2. The Secretary’s Administrative Interpretations 
Since the Enactment of the 1960 Act 


. The Courts Have Strictly Limited the Promulgation 
of Regulations by Departments and Agencies to 
Their Statutory or Granted Power 


. The Legislative History of the 1960 Helium Act in 
No Way Derogates from the Plainly Expressed Pro- 
visions of the Act Itself 


1. The Legislative History, if Pertinent, Supports 
the Plain Meaning of the Act Itself 


. Congress Is the Proper and Only Appropriate Forum 
for Enlarging the Captive Market Established in Sec- 
tion 167d(a) 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,847 
AIR REDUCTION COMPANY, INC., ef al., 
Appellees 
Vv. 
WALTER J. HICKEL, JR., Secretary 


of the Interior, et al., 
Appellants 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


ISSUES PRESENTED 


1. Whether the Courts have jurisdiction to review admin- 
istrative regulations exercising control over private parties 
with respect to the purchasing of materials by Government 
contractors for use on Government contracts. 


2. Whether appellees, helium producers and distributors, 


have standing to challenge the Secretary’s regulations which, 
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in substance, compel all Government contractors to purchase 
their major requirements of helium from the Department of 
the Interior, when these regulations directly regulate appel- 
lees. 


3. Whether the Secretary’s regulations are within the 
authority of the Secretary to promulgate under the Helium 
Act Amendments of 1960./ 


COUNTERSTATEMENT OF THE CASE 


Appellants’ brief includes a statement of the case, how- 
ever, appellees find it necessary to file a counterstatement 
in order to put the case in truer perspective. 


This suit was brought by three members of private indus- 
try engaged in the production and distribution of helium. 
The appellee Air Reduction Company (herein Airco) is 
engaged, among other lines of business, in the distribution 
and production of helium. Airco is primarily a distributor, 
being engaged only to a limited degree in the production of 
helium. Appellee Kansas Refined Helium Company (herein 
Kansas) is engaged almost exclusively in the business of pro- 
ducing helium. Kansas does not distribute any helium. 
Appellee Gardner Cryogenics Corporation (herein Gardner) 
engages in as one of its principal operations both the distri- 
bution and production of helium. (App. 3). 


The Federal Government first entered the business of 
producing helium in 1925 upon enactment of the Helium 
Act of 1925, 43 Stat. 1110. This Act authorized the Depart- 
ment of the Interior (herein the Secretary) to extract 
helium from natural gas before the helium was wasted when 
natural gas is consumed as fuel. The purpose of the Act 
was to assure that the Federal Government would have a 
supply of helium available for military use. By authoriza- 


1 This appeal has not previously been before this Court under this 
or similar title. 
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tion of a 1937 amendment, helium not needed for military 
purposes was made available to private users including Gov- 
ernment contractors. (Plaintiffs’ Memorandum of Points 
and Authorities at 15). 


From 1925 until 1960 the Government extracted helium 
basically only for current consumption. However, during 
the 1950’s more uses were found for helium, and the 
demand for it increased tremendously. It was not long 
before it became readily apparent that the demand for 
helium would soon exceed the available supply. (App. 34). 


This great demand together with the fact that there was 
only a limited amount of helium in existence and that 
several billion cubic feet of it were being wasted each year 
as natural gas was consumed, gave rise to the need for a 
Government conservation program. (App. 34-35). 


In establishing this program in the Helium Act Amend- 
ments of 1960, 74 Stat. 918, 50 U.S.C. § 167 et seq. (1964) 
(herein 1960 Helium Act), Congress provided that the Sec- 
retary would finance the helium conservation program 
through its sales of helium for current consumption. In 
order to be sure that the Secretary could accomplish this, 
Congress included a section in the Act, Section 6 (a), 50 
U.S.C. § 167d(a) (herein the mandatory purchasing provision) 
giving the Secretary a captive market for his sales of helium. 
This section requires all Federal agencies to purchase their 
major requirements of helium from the Secretary. It reads 
as follows: 

§ 167d(a) Sale of helium—Purchase by Government 
Agencies 

The Department of Defense, the Atomic Energy 

Commission, and other agencies of the Federal 

Government, to the extent that supplies are readily 

available, shall purchase all major requirements of 

helium from the Secretary. 


In addition, in order to be sure that the Secretary would 
have sufficient revenue from his sales of helium to adequately 
finance the conservation program, Congress provided in Sec- 
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tion 6(c), 50 U.S.C. § 167d(c), that the Secretary would 

have authority to set his own price on his sales of helium. 

Hearings on H.R. 10548 and S. 3376 before the Senate 
Committee on Interior and Insular Affairs, 86th Cong., 2d 

Sess., at 34, 39. Furthermore it was envisioned that the 
price would be changed periodically. Senate Hearings, supra, 
at 39. 


Congress also included in the Act Section 15, 50 U.S.C. 
§ 167m. This section provides that, “It is in the National 
interest to foster and encourage individual enterprise in the 
development and distribution of supplies of helium . . . to 
provide for essential Government activities.” During its 
consideration of the 1960 Helium Act, Congress gave voice 
to the fact that it was disturbed over the Government’s con- 
tinued monopoly since 1925 in the production of helium. 
Members of Congress expressed disapproval, and stated that 
they were desirous to have private industry become involved 
in this enterprise in order to assist the Government in the 
conservation of helium. Hearing on H.R. 8440, H.R. 8451, 
H.R. 10548 and H.R. 11030 before the Subcomm. on Mines 
and Mining of the House Comm. on Interior and Insular 
Affairs, 86th Cong., 2d Sess., ser. 18 at 92-93 (1960); and 
H.R. Rep. No. 1552, 86th Cong., 2d Sess., at 5 (1960). 


Relying upon this expression of Congress’ intention, 
appellees in this case invested about $20 million in develop- 
ing new sources of supplies of helium and in equipment to 
distribute this helium, and appellees as new producers and 
distributors of their own helium began supplying Govern- 
ment contractors and other private parties with this privately- 
produced helium. (App. 8-9, 29). 


During this period, but particularly in the last few years, a 
substantial volume of privately-produced helium was pur- 
chased by Government contractors. During fiscal year 1966, 
almost one-half of privately-produced helium was purchased 
by Government contractors. (App. 90). The Department of 
Interior both knew this and reported it to Congress without 
any suggestion that the 1960 Helium Act supposedly pro- 
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hibited these purchases. Congress accepted these reports 
with apparent acquiescence. (App. 89-91). 


As the capacity of private producers of helium increased, 
the Bureau of Mines helium sales to its market beyond the 
Federal agencies fell off, and in 1968 the Secretary was not 
able to finance the conservation program to the degree that 
he had originally planned by that time. (App. 47 & 55). 


In an effort to bolster sagging sales, the Department of 
Interior determined that it must force Government contrac- 
tors to buy their major requirements of helium from the 
Secretary. At first, in discussions with the various agencies 
involved, the possibility was considered of requiring the 
contractors of each agency to purchase their helium from 
the Secretary by including a provision to that effect in the 
contracts, themselves. But because of “policing” problems, 
it was decided that it would be preferable for the Secretary 
as the agency which was both experiencing the difficulty 
and had the responsibility to sell helium, to solve the prob- 
lem himself by the promulgation of an appropriate regula- 
tion. (App. 108-111). 


On March 30, 1968, the Secretary published proposed 
regulations, 33 Fed. Reg. 5219, requiring, under threat of 
criminal penalty, all Government contractors to purchase 
their major requirements of helium for use on any Govern- 
ment contract or sub-contract from the Secretary. These 
proposed regulations were issued under the authority of 50 
U.S.C. § 167g, authorizing the Secretary to issue such regu- 
lations as are “consistent with the directions of this chapter 
and are necessary to carry out the provisions hereof.” 


In the regulations the Secretary asserted that they were 
necessary to implement the mandatory purchasing provision, 
Section 167d(a), requiring Federal agencies to purchase their 
major requirements of helium from the Secretary, in spite 
of the clear and unambiguous language of that provision 
limiting its scope to just Federal agencies. 


After the proposed regulations were published, appellees 
submitted their objections, pointing out that the proposed 
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regulations would deprive them of up to one-half of their 
business in privately-produced helium and that they would 
suffer severe economic injury. (App. 6 & 9-10). 


On October 18, 1968, the Secretary issued the regula- 
tions in final form 33 Fed. Reg. 15478, 30 C.F.R., Part 2 
(App. 15-17) (herein the regulations), with only minor modi- 
fications to become effective forty-five days later. This suit 
followed. (App. 6). 


ARGUMENT 
I 


THE COURTS HAVE JURISDICTION TO REVIEW ADMINIS- 
TRATIVE REGULATIONS EXERCISING CONTROL OVER 
PRIVATE PARTIES WITH RESPECT TO THE PURCHASING 
OF MATERIALS BY GOVERNMENT CONTRACTORS. 


Appellants make the argument now on appeal for the first 
time that the challenged regulations are judicially unreview- 
able because they are simply an example of the Government 
exercising its right to obtain its supplies from whomever it 
wishes or, if it so chooses, to produce its own supplies. In 
support of this proposition the Government cites Perkins 
y, Lukens Steel Co., 310 U.S. 113 (1940), and quotes exten- 
sively from it. 


Appellees agree completely with the underlying premises 
of this argument, but these premises have no bearing or 
relevance whatsoever to the facts of the instant case. Of 
course it is true as appellants assert that, “If the Govern- 
ment chooses to use its own supplies of helium, in connec- 
tion with its activities, it can do so without limitation”. But 
this is precisely what the Government chose nor to do prior 
to promulgating the challenged regulations. (App. 81, 94, 
108-111). 


There can be no question that any Government contract: 
ing agency has the right to require its contractors to use 


helium furnished by that agency as a Government-furnished 
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item. This is, incidentally, exactly what the Government 
does do in many of its major contracts calling for the use 
of helium. (App. 81 & 94). Another method considered 
by the Secretary was for each agency to place provisions in 
its contract requiring only Government helium to be used 
in the work covered by that contract, but after consultation 
With other agencies involved the Secretary rejected that 
approach, as is discussed, supra. (App. 108-[1T). 


What the Secretary chose to do in this case was to func- 
tion completely outside of the realm of these two methods, 
and in its capacity as a single department of the Executive 
Branch of the Government, to reach out and directly order 
Government contractors of all the agencies to purchase their 
major requirements of helium from the Secretary. In the 
same regulations the Secretary ordered all distributors of 
privately-produced helium not to deliver private helium to 
Government contractors for work on Government contracts. 
Section 2.4 (c) of the regulations. (App. 16). 


In Perkins vy. Lukens Steel Co., supra, relied upon by 
appellants, the statute involved was the Public Contracts 
Act, 41 U.S.C. § 35, which directs all departments and 
agencies in drawing up contracts for the purchase of certain 
supplies to include in those contracts provisions and stipu- 
lations pertaining to minimum wages. The reasoning in the 
Perkins Case is concerned only with the right of the Govern- 
ment to place whatever provisions it wishes into its con- 
tracts, and the Court concluded that no one has any right 
to complain about the content of those provisions for they 
are always free to reject the contract. In Perkins, the 
Supreme Court stated: 


The Act does not represent an exercise by Congress 
of regulatory power over private business or employ- 
ment. In this legislation Congress did no more than 
instruct its agents who were selected and granted 
final authority to fix the terms and conditions under 
which the Government will permit goods to be sold 
to it. 310 US., at 128-129. 
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Clearly, the Perkins case has no application to the issues 
of this case.? Congress in the 1960 Helium Act did not 
instruct the Secretary to require Government contractors to 
use Government-furnished helium. In fact it instructed the 
Secretary explicitly to the contrary. Congress restricted the 
Secretary’s right to require the purchase of Government- 
supplied helium exclusively to the requirements of Govern- 
ment agencies alone. 


Appellants misconception of the nature of the problem 
at issue here is demonstrated by their statement of the issue 
presented. Appellants assert that the challenged regulations 
involve “ta directive of the Secretary of the Interior to other 
Government departments and agencies”. (Appellants’ brief, 
p. 1). Clearly, the challenged regulations are not a directive 
to the other departments and agencies, but rather a directive 
to Government contractors and private helium distributors. 


The challenged regulations are a direct exercise of con- 
trol over private businesses and as such, are judicially review- 
able. Abbott Laboratories v. Gardner, 387 U.S. 136 (1967); 
Frozen Food Express v. United States, 351 U.S. 40 (1956); 
United States v. Storer Broadcasting Co., 351 U.S. 192 
(1956). 


2Even in the area of the right of Government to make its own con- 
tracts, and require whatever it chooses, the Supreme Court later con- 
ceded that the Government does not enjoy “unrestricted power.” 
United Public Workers y. Mitchell, 330 U.S. 75 (1947). See also 
Gonzalez v. Freeman, 118 U.S. App. D.C. 180, 334 F.2d 570 (1964), 
where this Court held that a debarrment from participating in con- 
tracts with the Commodity Credit Corporation is invalid where the 
party debarred has not had an opportunity to present evidence and 
cross-examine adverse witnesses. 
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II 


APPELLEES HAVE STANDING TO CHALLENGE THE SECRE- 
TARY’S UNAUTHORIZED REGULATIONS WHICH DIRECT- 
LY REGULATE APPELLEES AND FORCIBLY REMOVE A 
SUBSTANTIAL SEGMENT OF THEIR BUSINESS. 


A major point in appellants’ brief is that appellees do not 
have standing to challenge the Secretary’s regulations since 
they have no right to be free from lawful competition. The 
District Court rejected appellants’ standing challenge, find- 
ing that plaintiffs would be directly affected by the regula- 
tions, that substantial changes in their business practices 
would be required and that they would suffer property loss 
by reason of the regulations. (App. 151-152). 


Appellants misconceive the basis of appellees’ standing 
to challenge the Secretary’s regulations, and therefore appel- 
lants’ whole line of argument is irrelevant to the question 
of appellees’ standing. 


Appellees’ standing to challenge the Secretary’s regula- 
tions which forcibly remove a substantial segment of their 
business rests upon the following premises: (1) the regu- 
lations directly and specifically regulate and affect appellees; 
(2) appellees are the real objects of the challenged regula- 
tions which invade certain of their legally-protected rights; 
(3) even under appellants’ misconception of the issue, appel- 
lees have standing to challenge the Secretary’s regulations, 
since their interests were protected by the Helium Act 
Amendments of 1960, 50 U.S.C. § 167m. 


A. Appellants Have Erroneously Analyzed the Re- 
lationship Between Appellees and the Secretary 
Created by the Regulations. 


It is the position of appellants that the relationship 
between the appellees and the Secretary created by the chal- 
lenged regulations is that of competitors. Appellants con- 
tend that the effect of the regulations upon appellees is noth- - 
ing more than increased competition. On the basis of this 
analysis, appellants argue a long line of cases, beginning 
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with the old TVA cases, that economic injury due to lawful 
competition is not a sufficient basis to endow one with 
standing. If appellants analysis falls then their whole line 
of argument must fall. 


The real nature of the relationship between appellees and 
the Secretary created by the challenged regulations is not 
one of competition. Both of the distributing appellees pres- 
ently have customers who are Government contractors. 
(App. 9). If the challenged regulations are allowed to 
become effective, these customers will immediately be com- 
pelled to purchase their major requirements of helium from 
the Secretary. At the same time, the appellee distributors, 
themselves, will be specifically compelled by the direct regu- 
lating effect of the challenged regulations upon them not to 
deliver privately-produced helium to these Government con- 
tractors. Section 2.4(c) of the regulations. (App. 16). 


Thus, the challenged regulations would by force of law 
wrest away from appellees a substantial segment of their 
business in privately-produced helium. Contrary to what 
appellants contend, this plainly would not be a loss occa- 
sioned by competition. 


The many cases cited by appellants in support of their 
position that appellees do not have standing are all cases. 
where the Government has acted to create a new business or 
to aid an already existing business which will be the source of 
new or increased competition for the complainant. In these 
cases the plaintiffs contended that they would be economic- 
ally hurt due to the competition which they claimed had 
been unlawfully created or aided by the Government. 


The situation created by the challenged regulations is 
entirely different. First, the Government is not creating or 
aiding any business which will be a source of new or 
increased competition for the plaintiffs, but rather the Gov- 
ernment is acting itself as the so-called competitor. Secondly, 
and more importantly, the effect of the Government’s action 
(the regulations) upon plaintiffs is not one of increased 
competition. It can hardly be said that appellees are con- 
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fronted with increased competition when its so-called com- 
petitor has actually ordered the market in question to do 
business only with it. 


Finally, in the competition cases cited by appellants the 
regulations or actions of the Government had no direct rela- 
tionship to or effect upon the plaintiff-competitor other than 
an indirect possible economic hurt due to the newly-created 
competition. But in the instant case the appellees are spe- 
cifically regulated by the regulations. 


Thus, appellees’ standing is not based upon the threat of 
competition, but rests upon entirely different grounds as 
shall be demonstrated. 


B. Appellees Standing To Challenge the Secretary’s 
Regulations Rests Upon the Fact That Appel- 
lees Are Directly and Specifically Regulated by 
the Regulations. 


It is well settled that where one is directly regulated and 
affected by administrative regulation as one of the subjects 
of the regulation he has standing to challenge that regula- 
tion. Abbott Laboratories v. Gardner, 387 U.S. 136 (1967); 
United States v. Storer Broadcasting Co., 351 U.S. 192 
(1956); Frozen Food Express v. United States, 351 U.S. 
40 (1956). Professor Davis in discussing this particular area 
of standing states: “The standing of regulated parties to 
challenge regulatory action is normally assumed.” Davis, 
Administrative Law Treatise, § 22.14 (1958). This, of course, 
must be the rule, otherwise unlawful and unauthorized regu- 
lations could be issued and enforced without challenge from 
anyone. Counsel for appellants conceded the law to be such 
in his argument to the District Court. (App. 125). 


The regulations in question specifically refer to and regu- 
late appellees. More than half of the pages devoted to set- 
ting forth the regulations in the Federal Register pertain to 
requirements imposed upon helium distributors. Section 2.4 
(a) of the regulations (App. 16) provides that a private 
helium distributor must comply with the regulations in order 
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to be eligible to supply major requirements of helium to a 
Federal agency and its contractors. Section 2.4(c) requires 
private helium distributors to sell and deliver on/y Bureau 
of Mines helium to supply major requirements of helium to 
Federal agencies and their contractors. Other subsections 
of the regulations impose many other requirements and bur- 
dens upon private helium distributors, such as detailed rec- 
ord keeping. (App. 17). 


The two distributing appellees (Airco and Kansas) pres- 
ently distribute both private helium and Government helium. 
(App. 9, 30 & 51). Both appellees have vested interests in the 
business of distributing both types of helium, particularly 
privately-produced helium, and the challenged regulations 
directly command them to conduct their businesses substan- 
tially differently than they now do to their serious detri- 
ment. The Courts regard this as a most determinative fac- 
tor in the decision to allow a party standing. Abbort Lab- 
oratories v. Gardner, supra; United States v. Storer Broad- 


casting Co., supra; Greene v. McElroy, 360 U.S. 474 (1959). 


The command of the regulations has not only the force 
of law upon appellees but a violation of any of the provi- 
sions of the regulations would subject appellees to the risk 
of criminal prosecution and penalty. 50 U.S.C. § 167k. 


Probably the leading case on judicial review of Federal 
administrative regulations is Abbott Laboratories v. Gard- 
ner, supra. There, a group of drug manufacturers challenged 
regulations promulgated by the Commissioner of Food and 
Drugs requiring drug labels and advertising to designate the 
established name of the drug every time its trade name is 
used. The Supreme Court held that the drug manufacturers 
were entitled under the Administrative Procedure Act (which 
is the statute controlling the judicial review of the chal- 
lenged regulations) to pre-enforcement judicial review of 
the regulations. Although the opinion primarily discussed 
the question of “ripeness’’, it did address itself to the ques- 
tion of the drug manufacturers’ standing to bring the suit 
challenging the regulations. On that point the Court con- 
cluded: 
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It is of course true that cases in this Court dealing 
with the standing of particular parties to bring an 
action have held that a possible financial loss is not 
by itself a sufficient interest to sustain a judicial 
challenge to Governmental action. Frothingham y. 
Mellon, 262 U.S. 447, 67 L Ed 1078, 43 S Ct 597; 
Perkins v. Lukens Steel Co., 310 U.S. 113, 84 L Ed 
1108, 60 S Ct 869. But there is no question in the 
present case that petitioners have sufficient standing 
as plaintiffs: the regulation is directed at them in 
particular; it oe 


clearly exposed to the imposition SF ie ey aac 


Compare Columbia Broadcasting System v. United 
States, 316 U.S. 407, 86 L Ed 1563, 62 S Ct 1194; 
3 Davis, Administrative Law Treatise, c 21 (1958). 
This case is therefore, remote from the Mellon and 
Perkins cases, 387 U.S. 153. 


All of the elements of the plaintiffs’ standing in Abbott 
Laboratories are present in the instant case. The regulations 
are directed at the appellees; they require them to make 
significant changes in their businesses; and they are exposed 
to the imposition of criminal sanctions if they do not. 


In the United States v. Storer Broadcasting Co., 351 U.S. 
192 (1956) the Supreme Court held: 


The regulations here under consideration presently 
aggrieve the respondent. The Commission exercised 
a power of rule making which controls broadcasters. 
The rules now operate to control the business affairs 
of Storer. Unless it obtains a modification of this 
declared administrative policy, Storer cannot enlarge 
the number of its standard or FM stations... . at 
any moment the purchase of Storer’s voting stock 
by some members of the public could endanger its 
existing structure. These are grievances presently 
restricting Storer’s operations. In the light of the 
legislation allowing review of the Commission’s 
actions, we hold that Storer has standing to bring 
this action, 351 U.S., at 199-200. 
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The non-distributing appelice (Kansas), as a producer only 
of helium, is, we concede, not directly regulated by the chal- 
lenged regulations but nevertheless does have standing, as 
| shall be demonstrated below. 


C. Appellees Are the Real Objects of the Chal- 
lenged Regulations, and the Regulations Invade 
Certain of Appellees’ Legally-Protected Rights. 


Putting aside for the moment, for purposes of argument, 
the fact that two of the appellees are directly regulated by 
the challenged regulations, there exists an entirely separate 
and independent basis for appellees’ standing to bring this 
suit. This basis authorizes the producing appellees’ standing 
as well. 


Although both the distributing appellees and Government 
contractors are specifically and directly regulated by the 
challenged regulations, it is the appellees who are the real 
objects of the regulations, and as such, certain of their 
legally-protected rights have been invaded by the challenged 
regulations. 


The purpose of the challenged regulations is to increase 
the Bureau of Mines captive market for helium sales. (App. 
47-50). Government contractors who presently purchase 
about 20 percent of the helium sold for current consump- 
tion in the United States (but 50 percent of privately-pro- 
duced helium) are now purchasing this percentage of pri- 
vately-produced helium from private helium producers and 
distributors substantially represented in this suit by appel- 
lees. (App. 47). The Secretary by the issuance of the chal- 
lenged regulations is attempting to obtain for itself by force 
of law this 20 to 50 percent segment of the market which 
appellees presently possess and enjoy. Thus, it is plain that 
the real purpose of the challenged regulation is aimed at the 
appellees who presently have that which the Secretary wants. 


Closely connected to the real purpose of the regulations 
is the question of appellees’ legal rights which have been 
invaded by the challenged regulations. Appellees presently 
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have contracts and advantageous business relations with Gov- 
ernment contractors with respect to sales of privately-pro- 
duced helium. (App. 8-9). These are established business 
relationships. The challenged regulations by compelling 
Government contractors to purchase their major require- 
ments of helium from the Secretary prevent these Govern- 
ment contractors from honoring these contracts and com- 
mitments. Thus, the Secretary’s regulations clearly inter- 
fere with these existing-contracts and advantageous business 
relations of appellees. This interference constitutes a serious 
invasion of appellees’ legal rights. Pierce v. Society of Sis- 
ters, 268 U.S. 510 (1925). Bantam Books y. Sullivan, 372 
U.S. 58 (1963). 


In CBS yv. United States, 316 U.S. 407 (1942), a case 
remarkably similar to the facts in the instant case, the FCC 
promulgated a regulation which would have refused a license 
to any station which entered into defined types of network 
contracts. CBS, a network and not a station licensee, 
brought suit to enjoin enforcement of the regulation, claim- 
ing that it was beyond the Commission’s power.? CBS 
alleged that since the stations feared the loss of their licenses 
as a result of the regulations, they would not renew the 
contracts containing the prohibited provisions, and as a 
result, CBS would be seriously economically injured. 


In pointing out that the real object of the regulations 
was the networks and that the FCC in this instance regu- 
lated the radio stations only as a means of getting at the 
real object of the regulations, the court said: 

Since the Commission is not in terms given author- 
ity to regulate contractual relations between the sta- 
tions and the networks, regulation of them could be 


Even though CBS owned several stations, its standing in this case 
was not based on that fact but rather on its status as a network. This 
is supported not only by a reading of the case itself, but also by the 
Supreme Court in a later decision, Gardner v. Toilet Goods Associa- 
tion, 387 US. at 191, note 16 and by Professor Jaffe, Judicial Control 
of Administrative Action at 513, note 47, (1965). 
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accomplished only by regulating licensed radio sta- 
tions which participate in chain broadcasting. It 
was by regulations in terms applicable to such sta- 
tions that the Commission sought to control their 
contractual relationships with the networks. 


The order is thus in its genesis and on its face, and 
in its practical operation, an order promulgating reg- 
ulations which operate to control such contractual 
relationships... 316 U.S., at 416-417. 


The Supreme Court concluded that CBS had standing to 
challenge the regulations and held: 


Appellants’ standing to maintain the present suit in 
equity is unaffected by the fact that the regulations 
are not directed to appellant and do not in terms 
compel action by it or impose penalties upon it 
because of its action or failure to act. It is enough 
that, by setting the controlling standards for the 
Commission’s action, the regulations purport to 
operate to alter and affect adversely appellant’s con- 
tractual rights and business relations with station 
owners whose applications for licenses the regula- 
tions will cause to be rejected and whose licenses 
the regulations may cause to be revoked, 316 U.S., 
. at 422. 


Professor Jaffe discussed this case in his treatise on 
Administrative Law and analyzed it this way: 


In sum the Commission’s action was intended as a 
regulation of the chains and took the form of an 
interference with pre-existing advantageous relations. 
Accordingly, the chains were entitled to demand that 
the Commission ‘justify’ the interference. Jaffe, 
Judicial Control of Administrative Action at 513, 
(1965). 


Professor Davis’ analysis of this case is most illuminating: 


Apart from the somewhat complex legal niceties, the 
broad practicality is that the party most directly 

affected by the regulations is the network. Indeed, 
the Commission’s primary objective in promulgating 
the regulations was to destroy the networks’ power 
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to compel broadcasting stations to agree to the 
restrictive arrangements. If ever judicial review of 
administrative action is desirable, it should be per- 
mitted at the instance of the party who is most 
directly affected, against whom the action is pri- 
marily directed, and whose allegation of business dis- 
ruption stands undenied. Davis, Administrative Law 
Treatise, § 21.06, at 154 (1958). 


In another recent case, Bantam Books v. Sullivan, 372 
U.S. 58 (1963), the Supreme Court reaffirmed the same prin- 
ciple of standing. In this case the Court found that the 
publisher of allegedly obscene books was the real object of 
the State action even though the distributor was the imme- 
diate subject of the action, and in holding that the publisher 
had standing the Court stated: 


The finding that the Commission’s notices impaired 
sales of the listed publications, which include two 
books published by appellants, establishes that appel- 
lants suffered injury. It was a legal injury, although 
more needs be said to demonstrate this. The Com- 
mission’s notices were circulated only to distributors 
and not, so far as appears, to publishers. The Com- 
mission purports only to regulate distribution; it has 
made no claim to having jurisdiction of out-of-state 
publishers. However, if this were a private action, it 
would present a claim, plainly justiciable, of unlaw- 
ful interference in advantageous business relations. 

It makes no difference, so far as appellants’ standing 
is concerned, that the allegedly unlawful interference 
here is the product of state action. 372 U.S., at 66. 


In Gonzalez v. Freeman, 118 U.S.App.D.C. 180, 334 
F.2d 570 (1964) plaintiffs had been debarred from partici- 
pating in certain contracts with the Commodity Credit Cor- 
poration. The Court allowed plaintiffs standing, holding 
that they had been the object of a “legal wrong” within 
the meaning of Section 10(a) of the Administrative Proce- 
dure Act in that they had a “right not to be debarred except 
in an authorized and procedurally fair manner.” 334 F.2d, 
at 576. 
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That appellees have standing to challenge the Secretary’s 
helium regulations follows a fortiori from the holdings in 
the leading CBS and Bantam Books cases. The relation- 
ship between the Government and the piaintiffs in those 
cases arising out of the Government’s action is the same as 
that relationship in the instant case with one significant dif- 
ference: in those cases there was only a strong possibility 
that the Government interference would result in injury to 
the plaintiffs, whereas in the instant case the Government’s 
interference compels the injury to the plaintiffs. 


In spite of the fact that appellants’ brief vigorously con- 
tends that appellees “‘can point to no legal right that has 
been invaded or threatened by the regulations sought to be 
implemented,” it is clear from the discussion of the forego- 
ing cases that appellees have the required legally-protected 
right which has been invaded by the challenged regulations 
and, therefore. have suffered the “‘legal wrong” which appel- 
lants claim is required under Section 10(a) of the Adminis- 
trative Procedure Act, 5 U.S.C. $ 702. 


This basis of standing, of course, exists independently of 
the previously discussed basis, that the distributing appel- 
lees are directly and specifically regulated by the challenged 
regulations. 


D. Even Under the Appellants’ Analysis That Ap- 
pellees and the Secretary Are Competitors, Ap- 
pellees Still Have Standing. 


Assuming, arguendo, that appellees are not directly and 
specifically regulated by the challenged regulations, and 
assuming further that appellees are not the real objects of 
the regulations and do not possess legally-protected rights 
which have been invaded by the regulations, and assuming 
still further that appellants’ analysis is correct that the chal- 
lenged regulations confront appellees’ helium businesses with 
nothing more than the threat of increased competition, then 
appellees still have standing. 
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While indulging in these arguendo assumptions, appellees 
feel constrained to repeat that the appellants’ analysis and 
characterization of the effect of the challenged regulations 
upon appellees is patently erroneous. It is one thing to be 
confronted by keen competition but it is quite another to 
have one’s business customers forcibly and unlawfully 
removed by the Government under the threat of criminal 
penalty. 

1. The Lawful-Unlawful Competition Test. 


Appellants having characterized the effect of the regula- 
tions upon appellees as simply a matter of increased lawful 
competition, have cited a long line of cases holding that the 
threat of lawful competition is not a sufficient basis upon 
which to allow the threatened parties standing. 


However, there is another long line of cases which distin- 
guish those relied upon by appellants. This latter line of 
authority makes the distinction between lawful competition 
and unlawful competition and holds that where one is con- 
fronted with unlawful competition as a result of Govern- 
ment action, the one threatened has standing to challenge 
the allegedly unlawful Government action. American Truck- 
ing Ass’ns v. United States, 364 U.S. 1 (1960); Chicago vy. 
Atchison, Topeka and Santa Fe Ry, 357 U.S. 77 (1958); 
Frost v. Corporation Commission, 278 U.S. 515 (1929); 
Webster Groves Trust Co. v. Saxon, 370 F.2d 381 (8th Cir. 
1966); Saxon v. Georgia Ass’n. of Ind. Ins. Agents, Inc., 
399 F.2d 1010 (Sth Cir. 1968); see Philco Corp. v. FCC, 
103 U.S.App.D.C. 278, 257 F.2d 656 (1958). 


An excellent example of standing based on the right to 
be free of unlawful competition is American Trucking Ass’ns 
v. United States, 364 U.S. 1 (1960). There, the Interstate 
Commerce Commission in granting an extension of a motor 
carrier’s permit allowed it to service areas quite removed 
from points on the line of the railroad which was the motor 
carrier’s parent company. 


Competing trucking companies protested the extension 
and were allowed standing. The Court held that the ICC 
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had created new operating rights and that the competing 
truck companies had a “stake” in this. The Court held that 
the competing trucking companies were a “party in interest” 
under the Interstate Commerce Act and a “person suffering 
legal wrong . . . or adversely affected or aggrieved” under 
Section 10(a) of the Administrative Procedure Act. 


In Chicago v. Atchison, Topeka & Santa Fe Railway, 357 
U.S. 77 (1958), the Supreme Court gave explicit recognition 
to a competitor’s standing to challenge illegal competition. 
The case involved two competitors, one of whom (Parme- 
lee) had alleged that the other (Transfer) was operating ille- 
gally because it had not complied with certain licensing 
requirements imposed by the City of Chicago. Transfer 
argued that Parmalee had no standing to object to Trans- 
fer’s lawful competition, but this argument was flatly 
rejected by the Court: 


“It is enough, for purposes of standing, that we have 
an actual controversy before us in which Parmelee 
has a direct and substantial personal interest in the 
outcome. Undoubtedly it is adversely affected bv. 
Transfer’s operation. Parmelee contends that this 
operation is prohibited by a valid city ordinance 
and asserts the right to be free from unlawful com- 
petition. 

xe * 

“(Transfer] argues that a party has no right to com- 
plain about lawful competition, citing Alabama 
Power Co. v. Ickes, 302 U.S. 464, and Tennessee 
Valley Authority, 306 U.S. 118. We do not regard 
either of these cases as controlling here. It seems to 
us that Transfer’s argument confuses the merits of 
the controversy with the standing of Parmelee to 
litigate them . . . . Parmelee’s standing could hardly 
depend on whether or not it is eventually held that 
Transfer can lawfully operate without a certificate 
of convenience and necessity.” 357 U.S. 77, 83-84. 


In Webster Groves Trust Company v. Saxon, 370 F.2d 
381 (8th Cir. 1966) the Government also argued that a 
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competitor has no standing to object to lawful competition 
but the Court held: 


“With this rule we find no fault, but [plaintiffs] surely 
have the standing to object to illegal competition. 
Frost v. Corporation Commission of Oklahoma, 278 
U.S. 515, 49 S. Ct. 235, 73 L Ed 483 (1929); 
National Bank of Detroit vy. Wayne Oakland Bank, 
252 F.2d 537 (6th Cir. 1958), cert. denied, 358 U.S. 
830, 79 S. Ct. 503. Therefore, when a competitor 
believes he is being subject to illegal competition 
owing to impropriety by the [Government defend- 
ant] the courts should be open to hear and decide 
the alleged wrong.” 370 F.2d, at 388. 


In a 5th Circuit case decided just last October, Saxon v. 
Georgia Ass’n of Independent Ins. Agents, Inc., 399 F.2d 
1010, independent insurance agents were held to have stand- 
ing to challenge the unlawful competition of national banks 
in acting as insurance agents pursuant to a ruling of the 
Comptroller. The Court stated: 


Appellants insist, however, that even if the Comp- 


troller’s orders were unauthorized by the statute and 
the bank’s insurance activity therefore illegal, the 
plaintiffs below had no standing to bring these 
actions. In urging this view appellants rely on a line 
of decisions concerning public power Authorities and 
Cooperatives, of which Alabama Power Company v. 
Ickes, 302 U.S. 464, 58 S. Ct. 300, 82 L Ed. 374 
(1938), and Tennessee Electric Power Company y. 
Tennessee Valley Authority, 306 U.S. 118, 59 S. Ct. 
366, 83 L. Ed. 543 (1939), are typical. 


We regard these cases as being clearly distinguish- 
able as they involved federally financed competition 
by a new competitor who was lawfully authorized 
to compete with the power companies. That is not 
the situation in the case before us. Here we have 
new competition that is in and of itself unlawful 
because, as we have seen a national bank cannot 
legally act as an insurance agent in a city of more 
than 5,000 population. We find no fault with 
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appellants’ argument that the plaintiffs in the court 
below, who are licensed professional insurance agents, 
have no legal right to be free from lawful competi- 
tion by other licensed agents who are lawfully and 
properly empowered to engage in the insurance busi- 
ness, but they do have a legal right to be protected 
from unlawful competition by national banks. 399 
F.2d, at 1016. 


Thus, even if we concede appellants’ argument that this 
is a case of injury by competition, it is clear that where 
unlawful competition is alleged, an injured competitor has 
standing to challenge the illegal Governmental act which 
authorized it. 


2. Even Under Appellants’ Lawful Competition 
Theory Appellees Have Standing as a Member 
of a Class Protected by the Helium Act. 


Even under the /awful competition theory urged upon 
the Court by appellants, there exists a well-recognized excep- 
tion which allows a competitor standing to challenge the 
Government action which created the lawful competition. 
Where one purpose of the relevant substantive act is to 
grant some protection to the business or class of businesses 
which includes the party allegedly hurt by the competition, 
that party has standing to challenge the Government action 
which authorized or created the competition. Hardin y. 
Kentucky Utilities Co., 390 U.S. 1 (1968); Chicago Junc- 
tion Case, 264 U.S. 258 (1924); Alton Railroad Co, vy. 
United States, 315 U.S. 15, (1942). 


Congress in enacting the Helium Act Amendments of 1960 
demonstrated an extraordinary amount of concern that pri- 
vate industry get into the production and distribution of 
helium. Prior to the passage of that act the Bureau of Mines 
had a monopoly in the production of helium in the United 
States, and Congress evidenced considerable concern over 
the possibility that this situation might continue. The House 
Committee on Interior and Insular Affairs in their report on 
the Helium Act stated: 
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A new section 14 containing a policy statement was 
added. It emphasizes the need to foster individual 
initiative and avoid Government monopoly in helium 
production and distribution as the volume of helium 
produced and consumed increases, and declares that 
Government operations under the Act should, with 
other sources, be on a scale sufficient to assure a sus- 
tained supply of helium for essential Government 
activities. H. R. Rep. No. 1552, 86th Cong., 2nd 
Sess., at 5 (1960). 


The concern grew intense enough that Congress approved 
a separate section in the Act itself stating that it was the 
sense of Congress that: “It is in the National interest to 
foster and encourage individual enterprise in the develop- 
ment and distribution of supplies of helium”. 50 U.S.C. 
§ 167m. 


This Congressional declaration of intention was not a 
mere concern with protecting a competitive interest as was 
generally the situation in the cases cited above, but was 
indeed a real concern that individual enterprise introduce 


itself to a Government controlled industry, and both become 
established and flourish in order to assist the Government 
in conserving a valuable commodity, helium. Such a con- 
cern on the part of Congress more than fulfills the require- 
ments of the cases cited above, and should allow appellees 
a special interest in the administrative implementation and 
enforcement of the Helium Act. 


The District Court in granting plaintiffs standing in the 
instant case based its decision in part on this point. Judge 
Gesell stated: 


The statute not only specifically provides that the 
Administrative Procedure Act is applicable to the 
actions of the Secretary and the Director of the 
Bureau of Mines, but the statute also by its terms 
is a statute which influences and seeks to have some 
force and effect as to the competition that is to be 
exercised and which will exist between the Secre- 
tary of Interior and the Bureau of Mines on the one 
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hand and private manufacturers and distributors of 
helium on the other, such as the plaintiffs. * * * * 
Given the provisions of 167m of the amended Helium 
Act, it appears to the Court that whatever validity 
still remains in the TVA line of authorities, it is not 
present here, and that there is standing... . (App. 
153). 

In a recent case Hardin v. Kentucky Utilities Co., 390 
U.S. 1 (1968) the Supreme Court allowed a private utility 
company standing to challenge an expansion of sales by TVA 
into an area which had been serviced by the complaining 
private utility company. The Court held in the end that 
TVA was authorized in its expansion of sales, and that even 
though the competition challenging the private utility com- 
pany was “lawful competition” nevertheless, the utility 
company had standing because a 1959 amendment to the 
TVA Act barred TVA from expanding its sales outside of a 
defined area. The Court found that one of the primafy 
purposes of the area limitations amendment was to protect 
private utilities from TVA competition. In holding that the 
utility had standing the Court said: 


This Court has, it is true, repeatedly held that the 
economic injury which results from lawful compe- 
tition cannot, in and of itself, confer standing on 
the injured business to question the legality of any 
aspect of its competitor’s operations. Railroad Co. 
v. Ellerman, 105 U.S. 166, 28 L. Ed. 1015 (1882): 
Alabama Power Co. v. Ickes, 302 U.S. 464, 82 L. 
Ed. 374, 58 S Ct 300 (1938); Tennessee Power Co. 
v. TVA, 306 U.S. 118, 83 L. Ed. 543, 59 S Ct 366 
(1939): Perkins v. Lukens Steel Co., 310 U.S. 113, 
. 84 L. Ed. 1108, 60 S Ct 869 (1940). But competi- 
tive injury provided no basis for standing in the 


above cases simply because the statutory and consti- 
tutional requirements that the plaintiff sought to 
enforce were in no way concerned with protecting 
against competitive injury. In contrast, it has beer petitive injury. In contrast, it has been 


the rule, at least since the Chicago Junction Case, 
264 U.S. 258, 68 L. Ed. 667, 44 S Ct 317 (1924), 
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that when the particular statutory provision invoked 
does reflect a legislative purpose to protect a compe- 
titor has standing to require compliance with that 
provision. 390 U.S., at 6. 


In a very recent decision by the First Circuit, Arnold 
Tours, Inc. v. Camp, and Wingate Corporation v. Indus- 
trial National Bank (Nos. 7192 and 7186, dec’d. March 
27, 1969) a data processing concern was allowed standing 
in a suit to enjoin a bank from performing data processing 
services authorized by the Comptroller. The plaintiff was 
allowed standing on the theory that the Bank Service Cor- 
poration Act of 1962 expressly protected plaintiffs from 
competition of the national banks in this area. This hold- 
ing is specifically contrary to the Eighth Circuit Case cited 
in appellants’ brief, Association of Data Processing Serv, 
Org’s. v. Camp (No. 19,218, February 6, 1969). But the 
First Circuit’s decision is right in line with the Supreme 
Court’s Hardin opinion. 


Finally, a most astute analysis of the Hardin, Chicago 
Junction line of authority is the following comment by 


Professor Jaffe in his recent work: 


Is the plaintiff's continued well-being one of the 
statute’s concerns? This is the question, rather 
than the abstract, vague, ill-focused query whether 
the plaintiff has a definite legal right to be immune 
from competition. Jaffe, Judicial Control of Admin- 
istrative Action, at 510 (1965).4 


4In view of the recent action of this Court in granting the petition 
for a rehearing en banc in Joseph Curran, et al. v. Clark Clifford, et al., 
(No. 21,040, December 27, 1968), all references to this case and argu- 
ment based thereon appearing in the typewritten copy of appellees 
brief filed on May 15, 1969, have been deleted from this brief. 
Counsel for appellants has been notified of these deletions and has no 


objections. 
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E. The Trend of the Recent Cases Is To Allow 
Standing To Anyone Who Has Been Economi- 
cally Injured Or ‘‘Adversely” Affected In Fact. 


Over the past thirty years the Law of Standing to chal- 
lenge Federal administrative action has been the subject of 
a discernible liberalizing trend. More and more, and particu- 
larly during the past year, the Federal Courts have been 
adopting standards which are quite removed from the days 
of Tennessee Electric Power Co. y. TVA, 306 U.S. 118 
(1939). 


The standards of today are: Does the plaintiff have a 
“personal stake” in the outcome of the litigation. Flast v. 
Cohen, 392 U.S. 83 (1968): has the plaintiff been ‘‘adversely 
affected” (i.e., has he been hurt by the administrative action) 
Retail Clerks Union 1059, Retail Clerks Int. Ass’n., AFL- 
CIO v. N.L.R.B., 121 U.S.App.D.C. 140, 348 F.2d 369 
(1965); has the plaintiff been economically injured. Jnter- 
national Union of E., R. & M. Wkr’s. v. United States, 108 


U.S.App.D.C. 97, 280 F.2d 645, reversed on other grounds 
367 U.S. 396 (1961). 


In adopting these more lenient and considerably more 
sensible standards, the modern court is tending away from 
the unrealistic requirement that a legally-protected right of 
plaintiff be transgressed in order to allow him standing to 
protest. Many cases have abandoned this requirement alto- 
gether. Cramp v. Board of Public Instruction, 368 U.S. 278 
(1961): F.C.C. »v. Sanders Bros. Radio Station, 309 U.S. 470 
(1940): Retail Clerks Union 1059 etc.. supra. 


Other Courts have arrived at the same conclusion through 
the door opened by the enactment of the Administrative 
Procedure Act in 1946, 5 U.S.C. § 551 et seq. They hold 
- that the standing provisions of this Act (5 U.S.C. § 702 
which is the statute controlling appellees’ standing in this 
case) allow anyone who has been “‘adversely affected” by 
administrative action standing to challenge that action. 
American President Lines v. Federal Maritime Board, 112 
F.Supp. 346 (D.C.D.C. 1953); Davis, Administrative Law 
Treatise, § 22.02 at 213 and § 22.11 at 255. 
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In Flast v. Cohen, supra, the Supreme Court for the first 
time allowed a taxpayer standing to challenge Governmental 
action. In so doing the Court made a thorough review of 
the question of standing: 


“The ‘gist of the question of standing’ is whether 
the party seeking relief has ‘alleged such a personal 
stake in the outcome of the controversy as to assur 
that concrete adverseness which sharpens the presen 
tation of issues upon which the court so largely 
depends for illumination of difficult constitutional 
questions.” Baker y. Carr, 369 U.S. 186, 204, 7 L. | 
Ed. 2d 663, 82 S Ct 691 (1962).” (392 US., at 
99) 


“A proper party is demanded so that federal courts 
will not be asked to decide ‘ill-defined controver- 
sies over constitutional issues,’ United Public Work- 
ers v. Mitchell, 330 U.S. 75, 90, 91 L. Ed. 754, 768, 
67 S Ct 556 (1947), or a case which is of ‘a hypo- 
thetical or abstract character,’ Aetna Life Insurance 
Co. v. Haworth, 300 U.S. 227, 240, 81 L. Ed. 617, 
621,57 S$ Ct 461, 108 ALR 1000 (1937). So stated, 
the standing requirement is closely related to, 
although more general than, the rule that federal 
courts will not entertain friendly suits, Chicago & 
Grand Truck R. Co. v. Wellman, supra, or those 
which are feigned or collusive in nature, United 
States v. Johnson, 319 U.S. 302, 87 L. Ed. 1413, 
63 S Ct 1075 (1943): Lord v. Veazie, 8 How 251, 
12 L. Ed. 1067 (1850).” (392 U.S., at 100) 


x KOK 


“Thus, in terms of Article III limitations on federal 
court jurisdiction, the question of standing is related 
only to whether the dispute sought to be adjudi- 
cated will be presented in an adversary context and 
in a form historically viewed as capable of judicial 
resolution. It is for that reason that the emphasis 
in standing problems is on whether the party invok- 
ing federal court jurisdiction has ‘a personal stake 
in the outcome of the controversy,’ Baker v. Carr, 
supra, at 204, 7 L.Ed. 2d at 678,...” (392 US., 
at 100) 
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\v CO" AS Appellees Are the Only Parties With Sufficient 

i Interests To Challenge the Secretary’s Regula- 
tions. 


The Supreme Court has long recognized that a signifi- 
cant factor in the decision to allow a party standing is the 
practical problem of having an interested party available to 
bring the unlawful Government action to the Court’s atten- 
tion F.C.C. v. Sanders Bros. Radio Stations, 309 U.S. 470 
(1940); Bantam Books v. Sullivan, 372 U.S. 58 (1963). See 
Ellis v. United States (D.C. Cir., No. 21,918, dec’d. April 
30, 1969). 


In the instant case appellees represent the only group 
which will be seriously injured by the challenged regula- 
tions. Appellees are the ones with whom the Secretary is 
quarrelling over the disputed segment of the helium market. 
Appellees are the only ones of those directly affected by 
the regulations who have enough “at stake” to complain. 
As a matter of hard practicality and sheer common sense, 
the party with the most at stake should be the one to chal- 
lenge the disputed action. 


G. The Challenged Regulations Will Cause Serious 
and Extensive Economic Injury To Distributing 
Appellees, and Perhaps Fatal Injury To the Pro- 
ducing Appellee. 


It has not been disputed by the Government and the 
District Court found, that if the challenged regulations 
become effective they will cause property loss to appellees. 
(App. 152). Indeed, the economic injury to appellees will 
be serious and extensive. (App. 9). 


The regulations will cause appellees to lose from 27 per- 
cent to over 50 percent of their business in sales of privately- 
produced helium. This tremendous reduction in the distri- 
buting appellees private helium business will result in a 
serious economic loss. (App. 9). 


To the producing appellee (Kansas) this business loss is 
not just a matter of an economic loss but is probably a 
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matter of survival. For this appellee not only will the loss 
of business mean a 50 percent drop in revenues, but in addi- 
tion since it is engaged exclusively in the helium business, 

it would not be possible, in all probability, due to its high 
fixed costs, to continue in the helium production business 
at such a sharp reduction in its level of production. More- 
over it would not be possible as an engineering matter for 

Kansas to continue in the helium production business at 

such a low rate of its capacity to produce. (App. 10). 


In sum, under the several self-sufficient and independent 
bases of standing set forth above, it is absolutely clear that 
the District Court correctly ruled that appellees have stand- 
ing to challenge the Secretary’s regulations. 


Ill. THE DISTRICT COURT PROPERLY RULED THAT 
THE SECRETARY IN ISSUING THE CHALLENGED 
REGULATIONS ACTED BEYOND HIS STATUTORY 
AUTHORITY. 


Congress in passing the 1960 Helium Act provided that 
the Department of Interior should finance the helium con- 
servation program out of its sales of helium. 50 U.S.C. § 167- 
d(c). In order to assure that the Secretary would have suf- 
ficient revenues from his helium sales to adequately finance 
the conservation program, Congress in Section 167d(a) gave 
the Secretary a captive market, and in Section 167d(c) 
authorized the Secretary to set his own prices on his helium 
sales. In so doing Congress specifically stipulated that the 
prices should be high enough “to cover all costs incurred in 
carrying out the provisions of this act.” 


Since the enactment of this Act all the Federal agencies, 
of course, have been purchasing Government helium in com- 
pliance with the directive of the mandatory purchasing pro- 
vision, Section 167d(a). However, Government contractors 
have over the years since the passage of the Act been buy- 
ing more and more of privately-produced helium. During 
fiscal year 1966 almost one-half of the private helium pur- 
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chasers were Government contractors. (App. 90-91). See 
also Hearings on a Briefing Session with the Director of 
Bureau of Mines and Staffs before the House Comm. on 
Interior and Insular Affairs, 90th Cong., Ist Sess., ser. No. - 
90-1 at 146 (1967). By fiscal year 1968 the volume of 
private helium purchased by the Government contractors 
more than doubled over 1966. (App. 47). 


Consequently, in fiscal year 1968 the Secretary’s helium 
sales fell off significantly and the Secretary became con- 
cerned about his ability to finance the conservation pro- 
gram and at the same time maintain the same price he 
had been charging the Federal agencies. (App. 47). 


In an effort to secure the Government contractors mar- 
ket the Secretary considered having each agency require 
by contract that their contractors purchase only Govern- 
ment helium, but this was rejected as was discussed, supra, 
p. 5. Furthermore, as was pointed out to the District Court, 
each agency was free to supply their contractors with Gov- 
ernment helium as a Government-furnished item. (App. 
81). 


As has been discussed in more detail, supra, pp. 5-7, 
the Secretary chose neither of these two methods, but 
instead issued the challenged regulations, directly requiring 
all Government contractors to purchase their major require- 
ments of helium for use on Government contracts from the 
Secretary. (App. 15-17). 


The regulations were issued under the authority of Sec- 
tion 167g which provides: “The Secretary is hereby author- 
ized to establish and promulgate such rules and regulations, 
as are consistent with the directions of this chapter and are 
necessary to carry out the provisions hereof.”’ (emphasis 
supplied). 


The purpose of the regulations was to implement Section 
167d(a) of the Act. See Section 2.1 of the regulations. 
(App. 16). But the regulations were not an authorized and 
reasonable implementation of Section 167d(a) but rather 
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were an extraordinary enlargement of that Section as is 
clear from even a casual reading of the section. Section 
167d(a) reads: 
The Department of Defense, the Atomic Energy 
Commission, and other agencies of the Federal Gov- 
ernment, to the extent that supplies are readily avail- 
able, shall purchase all major requirements of helium 
from the Secretary (emphasis supplied). 


The challenged regulations are a direct exercise of regu- 
latory control over private business. They are further, an 
exercise of control by one department of the Government 
over the private contractors of all of the departments and 
agencies of the Government. They amount to an attempt 
by one department of the Government to force the private 
contractors of all the other departments and agencies of the 
Government to buy a certain product from that one depart- 
ment no matter how remote or indirect that product may 
be to a particular Government contract> 


An examination of the Act clearly demonstrates that 
Congress never envisioned an enlargement of the mandatory 
purchasing provision of the Act, which is restricted just to 
Federal agencies by the Act, to include, in addition, all 
private parties who require helium for use in connection 
with Government contracts. Such an enlargement is in 
direct conflict with the express and unambiguous wording 
of Section 167d(a) and the other relevant sections of the 
Act. 


>It should be pointed out that almost all the time the use of pri- 
vate helium by a Government contractor on a Government contract 
is very remote to the subject matter of the contract. Typically, a 
Government contract calls for the manufacture of some end item (for 
example, a vegetable bin). The private contractor involved may be 
making the vegetable bins for the Government and for private parties 
as well. Helium would be used only as an inert gas shield in the 
welding of the bins. The helium does not constitute any part of the 
final product which is tured over to the Government, and not even 
all of the bins so welded are turned over to the Government. (App. 
94-95). 
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A. The Secretary’s Regulations Are in Conflict 
With the Express and Unambiguous Wording 
of the Act. 


The section of the Act which the Secretary is attempting 
to implement by his regulations contains no reference what- 
soever to private contractors. A reading of Section 167d(a) 
makes it perfectly clear that it was intended to compel Fed- 
eral agencies only to purchase Government helium. The com- 
pulsion of Section 167d(a) clearly, literally and specifically 
extends only to “The Department of Defense, the Atomic 
Energy Commission, and other agencies of the Federal Gov- 
ernment.” 


This language is similar to the language used in the pre- 
decessor section, Section 164 of the Helium Act of March 
3, 1925, which gave Federal agencies the right to requisi- 
tion Bureau of Mines helium at cost. That statute reads as 
follows: 


The Army and Navy and other agencies of the Fed- 
eral Government may requisition helium from the 


Bureau of Mines and make payments therefor from 
any applicable appropriations by advancing or repay- 
ing to and for the use of said Bureau proportionate 
shares of the expenses incident to the administra- 
tion, operation, and maintenance of the Govern- 
ment’s helium plants and properties. 43 Stat. 1110. 


Again, there is no mention of or any reference to private 
contractors, nor is there any other indication that this sec- 
tion meant to include private parties merely because they 
happen to perform work under a Government contract or 
subcontract. 


There is no indication in the extensive legislative history 
of the 1960 Helium Act that Congress in passing upon Sec- 
tion 167d(a) ever considered amending the language of the 
above provision of the 1925 Act so as to expand its appli- 
cability to private contractors. 


All of the evidence on this point indicates that the spe- 
cific wording of Section 167d(a) of the 1960 Act, “agencies 
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of the Federal Government,”’ was meant to refer to such 
agencies only, and there is no indication whatsoever that 
this specific and unambiguous wording was intended to 
mean something other than what it clearly states. 


The Courts have made it clear on countless occasions 
that unless the contrary appears, words of a statute are 
presumed to be used in their usual and ordinary sense and 
with the meaning commonly attributed to them. De Ganay 
v. Lederer, 250 U.S. 376 (1919); Addison v. Holly Hill Fruit 
Products, 322 U.S. 607, 618 (1944). 


To allow the Secretary to “implement” this section of the 
Act by adding “Government contractors” to the present sub- 
ject of the section, “agencies of the Federal Government” 
clearly would not be an implementation “consistent with 
the directions of this chapter” but would be an enlargement 
so extraordinary and unreasonable as to in fact be in direct 
conflict with what Congress had envisioned. 


In holding that the regulations were beyond the author- 
ity of the Secretary to promulgate, the District Court pre- 
sented its views of Section 167d(a) most succinctly: 


It does not appear to the Court that this provision | 
is ambiguous or that it presents any problem of 
interpretation. It is a provision that says explicitly 
that Federal agencies of the Government shall pur- | 
chase major requirements of helium from the Secre- 
tary. Nothing is said about their contractors, noth- 
ing is said about their subcontractors. It is limited | 
to purchases by the agencies. (App. 155-156). | 


1. The Distinction Between the Words ‘‘Use”’ and 
“Purchase” Is Significant in Determining the 
Scope of the Mandatory Purchasing Provision. 


The distinction between the words “purchase” and “use” 
is significant in understanding the scope of Section 167d(a) 
and in fully appreciating much of the legislative history of 
the entire Act. 
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Section 167d(a) employs the word “‘purchase” whereas 
Section 167d(b) employs the word “‘use’’. In Section 167d 
(a) Congress was concerned with the identity of the pur- 
chaser, whereas in Section 167d(b) Congress was simply 
trying to authorize Government sales for certain general 
uses of Government helium. Section 167d(b) provides: ““The 
Secretary is authorized to sell helium for Federal, medical, 
scientific, and commercial uses in such quantities and under 
such terms and conditions as he determines.” 


Congress in enacting this Act, had very much in mind 
the distinction between the immediate purchaser and the 
ultimate user. 


Since in Section 167d(a) Congress was concerned with 
the identity of the purchaser, as opposed to use, it would 
not be reasonable to assume that Congress had envisioned 
that the Federal agencies should under the compulsion of 
Section 167d(a) force their contractors to use Government 
helium. Thus, it could never be reasonably argued that the 
major requirements of the Federal agencies included the 


requirements of their contractors since what we are con- 
cerned with in this section is not who uses the helium, but 
who purchases it. 


The distinction between these two words was again made 
by Congress in Section 167d(e). That section provides for 
the recapture of helium sold to non-Federal purchasers when 
needed for Government use. Section 167d(e) reads: 

Helium shall be sold for medical purposes at prices 
which will permit its general use therefor; and all 
sales of helium to non-Federal purchasers shall be 
upon condition that the Federal Government shall 
have a right to repurchase helium so sold that has 
not been lost or dissipated, when needed for Gov- 
ernment use, under terms and at prices established 
by regulations. 


The distinction between these words is also made by the 
Secretary himself in regulations issued by him shortly after 
the enactment of the Act in 1961. These regulations relate 
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to the terms and conditions of helium sales by the Secre- 
tary. 30 C.F.R., Ch. 1, Sub. Ch. A, Part 1. Section 1.18 
of these regulations provides: 
The regulations in this part have no application to 
requisitions of helium by agencies of the Federal 
Government, nor to the use of helium by such 
agencies. (Emphasis supplied). 


It is also interesting to note that in these regulations 
promulgated shortly after passage of the Act the Secretary 
reveals his understanding that “agencies of the Federal Gov- 
ernment” do not include Government contractors for it 
was certainly not the Secretary’s intention in the above- 
quoted section of those regulations to grant Government 
contractors the right to requisition Government helium. 


Finally, it is interesting to note that these regulations 
while they expressly do not apply to the Federal agencies, 
have been regularly applied to Government contractors. 
Thus, we again see another example of the Secretary’s under- 
standing that “agencies of the Federal Government” do not 
include Government contractors. 


B. The Helium Act in Authorizing the Secretary 
To Set the Prices for Helium Sales, Limited 
His Authority To Implement Section 167d(a). 


When Congress determined to allow the Secretary to 
finance the helium conservation program out of helium 
sales, it gave him a captive market and the authority to set 
the prices at which helium would be sold. This latter author- 
ity is contained in Section 167d(c) which provides in per- 
tinent part that “‘sales of helium by the Secretary shall be 
at prices established by him which shall be adequate to cover 
all costs incurred in carrying out the provisions of this chap- 
ore aus AY 


When these two sections are read together it is perfectly 
clear how Congress intended the helium conservation pro- 
gram to be financed. There was to be a captive market 
with no authority in the Secretary to enlarge it or make it 
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smaller. But the Secretary was to have the authority to 
raise and lower prices as his needs and requirements changed. 
Obviously, there had to be some flexibility to the financing 
of the program and Congress made it clear that this flexi- 
bility would lie in the Secretary’s authority to set the sales’ 
prices. 


The Department of Interior, itself, in testifying before 
Congress when the 1960 Helium Act was under considera- 
tion admitted that Section 167d(c) called for periodic price 
changes as circumstances varied. Hearings on H.R. 10548 
and S. 3376 before the Senate Committee on Interior and 
Insular Affairs, 86th Cong., 2d Sess., at 34, 39 (1960).® 


The Secretary’s justification for the regulations is that 
the Act obliged him to finance the helium conservation 
program. But what the Secretary is ignoring is that Con- 
gress provided him in Section 167d(c) with just the author- 
ity he needed to meet problems such as the one now con- 
fronting him. 

In determining whether administrative action is within 


the power of the administrator, the courts will consider the 
sufficiency of the agency’s reason for taking the action. See 


Henry P. Wheeler, Jr., Ass’t. Dir. of the Bureau of Mines gave the 
following testimony before the Senate Committee: 
SENATOR ANDERSON: But in order to do that, you are 
going to have to maintain a fixed price, that you are going 
to have to charge all the other Government agencies; is that 
correct? 


MR. WHEELER: It may not be a fixed price. It will be a 
price calculated to be enough to provide enough income to 
pay this back. The price may be changed from time to 

time. 

SENATOR ANDERSON: Will you not have to fix that? 


MR. WHEELER: The price will be changed from time to 
time. We would calculate it, as we said, at about $40 per 

thousand cubic feet, but as time goes by, this may be too 

much or not enough, at which time we would look at it 
again and change it. Ibid, at 39. 
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American Trucking Ass’ns. v. United States, 364 U.S. 1, 14 
(1960). 


One of the two limitations on the Secretary’s authority 
to promulgate regulations as provided in Section 167g is 
that any regulations be “‘necessary” to carry out the provi- 
sions of the Act. Under the Act, the Secretary has the duty 
to charge prices adequate to finance the helium conserva- 
tion program. Section 167d(c). If that means ordained by 
Congress has proven inadequate to finance the program, 
then the Secretary is under a duty to propose alternatives 
to the Congress instead of preemptorily asserting extra sta- 
tutory authority to extend the scope of the Secretary’s cap- 
tive market. 


Indeed, Section 167d(c), regarding prices, was designed 
as a directive to the Secretary that prices be adequate to 
cover all costs of the conservation program. When the Sec- 
retary found that his ability to adequately finance the con- 
servation program was in jeopardy, he had an obligation 
under Section 167d(c) to raise the prices to his captive mar- 
ket or go to Congress with other alternatives. In failing to 
do that and in choosing instead to enlarge his captive mar- 
ket, he was not only acting beyond his authority under 
167g but he was acting contrary to the obligation imposed 
upon him by Section 167d(c) and that imposed upon him 
by Section 167d(a). 


Faced with the problem of dwindling helium sale reve- 
nues, it is not surprising that the Secretary took steps to 
increase his helium revenues, but what is surprising is that 
he chose an unlawful and unauthorized course of action to 
accomplish his goal. 
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C. Section 167m of the Act, in Encouraging Pri- 
vate Enterprise, Limits the Secretary’s Author- 
ity To Promulgate the Challenged Regulations. 


As has previously been discussed, supra, in less detail, 
Congress in authorizing the helium conservation program 
felt that it was important to encourage private enterprise 
to introduce itself into the business of producing and dis- 
tributing its own helium so that the entire burden of devel- 
oping the Nation’s helium resources would not be upon the 
Government. This encouragement was set out in Section 
167m of the Helium Act itself which reads as follows: 


§ 167m. Individual enterprise in developing helium. 


It is the sense of the Congress that it is in 
the National interest to foster and encourage individ- 
ual enterprise in the development and distribution 
of supplies of helium, and at the same time provide, 
within economic limits, through the administration 
of this chapter, a sustained supply of helium which, 
together with supplies available or expected to 
become available otherwise, will be sufficient to pro- 
vide for essential Government activities. 


Section 167m was not a part of the Helium Act when it 
was first introduced by the Department of the Interior. 
This section was added to the legislation in Committee dur- 
ing its consideration in the House of Representatives. Mem- 
bers of Congress and others had expressed disapproval of the 
Department of the Interior’s approach to the Nation’s helium 
resources, an approach which was characterized as expanding 
and continuing the Government’s monopoly in helium and 
excluding participation by private enterprise. Hearings on 
H.R. 8440, H.R. 8451, H.R. 10548 and H.R. 11030 before 
the Subcomm. on Mines and Mining of the House Comm. 
on Interior and Insular Affairs, 86th Cong., 2d Sess., ser. 
18 at 92-93 (1960); and H.R. Rep. No. 1552, 86th Cong., 
2d Sess., at 5 (1960). 


The House Committee on Interior and Insular Affairs in 
their report on the Helium Act stated: 
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A new section 14 containing a policy statement was 
added. It emphasizes the need to foster individual 
initiative and avoid Government monopoly in helium 
production and distribution as the volume of helium 
produced and consumed increases, and declares that 
Government operations under the Act should, with 
other sources, be on a scale sufficient to assure a sus- 
tained supply of helium for essential Government 
activities. H.R. Rep. No. 1552, supra at 5. 


The Senate Committee also endorsed the principle of 
encouraging private enterprise in the development and dis- 
tribution of helium supplies. The Senate Committee said: 


During its long deliberations on this bill, the Com- 
mittee was impressed by the necessity for taking 
action to conserve our wasting helium resources and 
also by the desirability of preserving and fostering 
the free enterprise system which has made this coun- 
try great. The Committee urges favorable considera- 
tion by the Senate. S. Rep. No. 1814, 86th Cong., 
2d Sess., at 14 (1960). 


As we have also discussed in less detail, supra, prior to the 
passage of the Helium Act in 1960, the Bureau of Mines had 
a monopoly in the production of helium in the United States. 
Following passage of the Helium Act, private industry in reli- 
ance on the above expression of Congressional intent began 
to search for sources of helium which could be economically 
recovered, purified, and sold in the market place. The first 
plant to be built purely for the commercial market was built 
in New Mexico by the Kerr-McGee Company. Other com- 
panies such as appellees Kansas and Gardner and Cities 
Service followed later. (App. 29). 


Since the passage of the Helium Act in 1960, appellees 
have made very substantial capital investments amounting 
to almost $20 Million in the production and distribution of 
helium. (App. 8). In addition to discovering and develop- 
ing new sources of supplies, appellees have developed new 
techniques such as a practical system combining transpor- 
tation, storage, and distribution of large quantities of 
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liquified helium. This very substantial investment of time, 
energy and funds by the appellees was made in reliance on 
the aforesaid expression of Congressional intent expressly 
set out in Section 167m of the Helium Act. (App. 8). 


These investments in helium production and distribution 
by appellees and the rest of the helium industry is precisely 
what Congress intended. The National conservation goals 
intended by the Act have been substantially carried forward 
by private industry without cost to the Government. 


After all of this encouragement and subsequent reliance 
by private industry, the Secretary now by the issuance of 
the challenged regulations, is attempting to wipe out up to 
one-half of appellees’ business in privately produced helium, 
and would thus deliver appellees a severe economic blow. 


This unexpected economic setback would discourage pri- 
vate enterprise from making further investments in the pro- 
duction and distribution of helium. Both the conservation 
of helium and the National interest would be seriously and 
adversely affected. 


The Congressional expression of encouragement to pri- 
vate enterprise set out in Section 167m together with the 
disapproval of the Secretary’s continued monopoly in the 
production of helium constitutes a legislative direction to 
the Secretary not to take any action which would tend to 
seriously discourage private enterprise in the production of 
helium, or to further the monopolistic tendencies of the 
Department of Interior in the production of helium. The 
Secretary’s regulations forcibly removing up to one-half of 
private industries’ business in privately-produced helium 
flies directly in the face of this Congressional directive. 


The District Court properly found that Section 167m of 
the Act limited the Secretary’s authority to issue the chal- 
lenged regulations and stated its conclusion in the following 
words: “The regulation vastly increases the scope of the 
Act, adverse to the private helium producers and distribu- 

, tors, in the face of a contrary direction in 167m... .” 
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D. Even the Secretary’s Own Interpretations of 
the 1925 and 1960 Helium Acts Confirm That 
Government Contractors Are Not Included in 
Section 167d(a). 

. The Secretary’s Interpretation of the Helium 
Disposal Sections of the 1925 Act. 


The Secretary’s understanding of the Helium Disposal 
Sections of the 1925 Act, 43 Stat. 1110, and his treatment 
of Government contractors under those sections plainly 
demonstrate that Government contractors are not included 
within the scope of the mandatory purchasing provision of 
Section 167d(a) of the 1960 Helium Act. 


The first two sections of the parts of both the 1925 and 
the 1960 Helium Acts which pertain to the disposal or sale 
of Government helium are substantially similar in their word- 
ing. The only major difference is that the Federal agencies 
are compelled under the 1960 Act but only authorized 
under the 1925 Act to buy from the Department of the 
Interior. 


Section 164(a) of the 1925 Act authorized “the Army 
and Navy and other agencies of the Federal Government” 
to purchase helium from the Government at cost. Section 
164(b) of the 1925 Act authorized the Government to sell 
helium not needed for Government use for “medical, scien- 
tific, and commercial use”’ at cost plus interest. 


Section 167d(a) of the 1960 Act compels “the Depart- 
ment of Defense, the Atomic Energy Commission, and other 
agencies of the Federal Government to purchase their major 
requirements of helium from the Government. Section 
167d(b) of the 1960 Act authorizes the Government to sell 
helium for ‘‘Federal, medical, scientific, and commercial 


” 


uses... 


One can readily see that the same categories of purchasers 
are included in the (a) sections of both the old and the new 
laws and the same categories of users are included in the (b) 
sections of the old and the new laws. The point of this 
analysis is that private Government contractors were sold 
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helium by the Government at the higher price (of cost plus 
interest) under Section 164(b) of the 1925 Act, (and Sec- 
tion 167d(b) of the 1960 Act until uniform pricing was 
established) and were never allowed to purchase helium 
at the lower cost figure at which the Federal agencies 
were allowed to purchase. (Plaintiffs’ Memorandum of 
Points and Authorities, p. 15).” 


Thus under the long history and administration of the 
1925 Helium Act, private Government contractors were not 
considered to be included under the category of users ““Army 
and Navy and other agencies of the Federal Government” 
but were, in fact, included within the category of users, 
“medical, scientific, and commercial.” 


Since the almost identical categories were carried over 
seriatim into the comparable sections of the 1960 Act, it 
should follow almost automatically and as a matter of unim- 
peachable logic that it was never intended by either the 
Department of the Interior or the Congress to include pri- 
vate Government contractors along with Federal agencies 
under Section 167d(a), the mandatory purchasing provi- 
sion of the 1960 Act, but rather it was clearly intended to 
include Government contractors under the category “com- 
merical” in Section 167d(b). 


This fact, that private Government contractors are covered 
by Section 167d(b) and not 167d(a), becomes even clearer, 
almost to the point of being incontestable, when the cate- 
gories of 167d(b) “Federal, medical, scientific and com- 


7 Also appears in the Department of the Interior Report on Helium 
Activities dated December 15, 1955 at 25. Furthermore, it was an 
open and notorious fact that private Government contractors were 
charged at higher prices under Section 164 (b). This price difference 
was also referred to by Senator John A. Carroll on the floor of the 
Senate when he stated, “The Bureau supplies helium to other Gov- 
ernment agencies at $15.50 per 1,000 cubic feet and to ‘commercial 
users at $19.00 per 1,000 cubic f.o.b. the plants” Congressional Rec- 
ord, 86th Cong., 2d Sess., August 31, 1960 at 18605. (Emphasis 
supplied) 
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mercial” are considered in the light of the chart (App. 41), 
discussed infra, pp. 53-54 which the Department of the 
Interior presented to both the House and Senate Commit- 
tees in the sponsorship of the 1960 Helium Act. This 
chart also included Government contractors together with 
other civilian users under the same general label ““commer- 
cial.” 


2. The Secretary’s Administrative Interpretations 
Since the Enactment of the 1960 Act. 


Under Section 167n of the 1960 Helium Act, the Sec- 
retary is directed to submit an annual report to the Congress 
on the matters contained in the Act. In this report the 
Secretary each year sets out the details of its helium sales 
of the previous year and states how much Government 
helium was sold and to whom it was sold. In these descrip- 
tions the Secretary has regularly and consistently labeled 
his sales to Government contractors as “commercial and 
non-Federal” separate and apart from his sales to the “Fed- 
eral agencies”. Report to the Congress on Matters Contained 
in the Helium Act, Public Law 86-777 for Fiscal Year 1963 
at 4; for Fiscal Year 1965 at 4; for Fiscal Year 1966 at 4; 
for Fiscal Year 1967 at 6-7; for Fiscal Year 1968 at 5-6. 
This certainly is a very substantial indication that the Sec- 
retary himself during these years did not consider Govern- 
ment contractors to be included in the phrase “‘and other 
agencies of the Federal Government” in Section 167d(a). 


An administrative interpretation of the 1960 Act of even 
greater significance was made by Dr. Walter R. Hibbard, Jr., 
Director of the Bureau of Mines, in a formal briefing ses- 
sion before the Committee on Interior and Insular Affairs 
of the House of Representatives in February of 1967. In 
Dr. Hibbard’s testimony before this Committe he produced 
a chart which demonstrated that almost one-half of the 
production of private helium producers was sold to Govern- 
ment contractors in fiscal year 1966. Hearings on a Brief- 
ing Session, supra at 146. 


44 


This statement was made to Congress by the then Direc- 
tor of the Government’s helium conservation program, with- 
out any protest by him or even any indication that this 
was supposedly not consistent with the mandatory purchas- 
ing provision of the Act. Furthermore the testimony was 
accepted by Congress without any protest of any kind what- 
soever. This is totally inconsistent with appellants’ impli- 
cation now that Government contractors have always been 
obliged under the 1960 Act to buy only Government helium. 


Finally, in the Secretary’s Report to Congress for Fiscal 
Year 1966, supra, at 4, it is reported that two privately- 
owned helium plants were in operation in the United States 
during fiscal year 1966. The report states further: 

These plants operate independently of the Govern- 
ment’s helium program, and the Bureau of Mines 
plants are no longer the free world’s sole source of 
helium. Under terms of the Helium Act, the Fed- 
eral agencies may not purchase their helium require- 
ments from such private plants. Ibid. at 4. 


This is a most significant admission by the Secretary for if it 
had been his understanding at the time that Government 
contractors were included along with Federal agencies as 
compulsory purchasers of Government helium, certainly 
he would have made that clear here. It is important to 
note that this statement was made by the Secretary at a 
time when almost one-half of the purchasers of privately- 
produced helium were Government contractors. 


The Supreme Court has long held that an administrative 
interpretation is entitled to great weight when made by 
those charged with the responsibility of administering the 
Act. United States v. American Trucking Assn’s., 310 U.S. 
534 (1940); United States v. Leslie Salt. Co., 350 U.S. 383 
(1956). In Leslie Salt, a case with some similarities to the 
instant case, the Supreme Court was confronted with a case 
in which the Treasury Department had made administrative 
interpretations in the past favorable to the taxpayers posi- 
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tion, but now was taking a contrary position. The Supreme 
Court in holding for the taxpayer stated: 


Against the Treasury’s prior long standing and con- 
sistent administrative interpretation, its more recent 
ad hoc contention as to how the statute should be 
construed cannot stand. Moreover, that original 
interpretation has had both express and implied 
Congressional acquiescence .... 350 U.S., at 396. 


The Courts Have Strictly Limited the Promul- 

gation of Regulations by Departments and 

Agencies to Their Statutory or Granted Power. 

Section 9(a) of the Administrative Procedure Act, 5 U.S.C. 

§ 558(b) provides that ‘A sanction may not be imposed or 
a substantive rule or order issued except within jurisdiction 
delegated to the agency and as authorized by law.’ As 
we have already seen the Secretary’s authority to issue reg- 
ulations implementing the 1960 Helium Act is contained in 
Section 167g. 


It is clear from the express and unambiguous language of 
the mandatory purchasing provision, limiting the Secretary’s 
captive market to Federal agencies, and from the entire 
foregoing analysis and discussion, that the challenged regu- 


81n addition to the requirement that a regulation be within the 
administrator's delegated power, it must also be reasonable in order 
to be valid. Manhattan General Equipment Co. v. Commissioner, 297 
U.S. 129, 135 (1936), Davis, Administrative Law Treatise, § 5.05 
(1958). Not only are the regulations an unreasonable implementation 
of the Act and an extraordinary stretching of the statute, but also 
they tend to defeat the primary goal of the Act, the conservation of 
helium. Since helium is wasted when natural gas is consumed it is 
important to extract and conserve as much of it as possible. But the 
regulations will force Government contractors to buy Government 
helium which would otherwise have been stored in the conservation 
program. And at the same time when private producers lose one-half 
their business, they will obviously extract that much less helium. Thus, 
for each cubic foot of helium which the regulations require a contractor 
to purchase from the Secretary, two cubic feet of helium will be lost to 
the Nation. 
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lations are by no means “consistent with the directions of 
this chapter” or “necessary”’ to carry out the provisions of 
the Act as required in Section 167g. 


Administrative Regulations must be within the granted 
power. Social Security Board v. Nierotko, 327 U.S. 358, 
369 (1946); Addison v. Holly Hill Fruit Products, 322 U.S. 
607 (1944). Davis, Administrative Law Treatise, § 5.05 
(1958). 


The Supreme Court has long held that, “The power of 
an administrative officer to prescribe regulations is not the 
power to make law”. Manhattan General Equipment Co. 
v. Commissioner, 297 U.S. 129, 134 (1936); Miller v. United 
States, 294 U.S. 435, 439 (1935); Dixon v. United States, 
381 U.S. 68, 74 (1965). In Manhattan General Equipment 
Co. v. Commissioner, the Supreme Court in holding that 
the regulation in question would bring about an inequit- 
able result, contrary to the intent of the statute, concluded: 


The power of an administrative officer or board to 
administer a federal statute and to prescribe rules and 
regulations to that end is not the power to make 
law—for no such power can be delegated by Con- 
gress—but the power to adopt regulations to carry 
into effect the will of Congress as expressed by the 
statute. A regulaton which does not do this, but 
operates to create a rule out of harmony with the 
statute, is a mere nullity. 297 U-S., at 134. 


Recently, the Supreme Court had occasion to reaffirm 
these principles, pointing out that “.... whether the regu- 
lation is justified depends . . . . on whether the statutory 
scheme as a whole justified promulgaton of the regulation.” 
Gardner v. Toilet Goods Assoc., 387 U.S. 158, 163 (1967). 


The Supreme Court has also held that administrative reg- 
ulations must be limited to the purposes of the Act. Regu- 
lations may not be employed to amend the Act. Miller v. 
United States, supra, 440. 


In Addison v. Holly Hill Fruit Products, supra, the Court 
held that a regulation issued by the Wage and Hour Admin- 
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istrator under the Fair Labor Standards Act was beyond 
the authority of the administrator to issue. In arriving at 
this conclusion the Court might very well have been speak- 
ing of the instant case when it stated: 
Legislation introducing a new system is at best empir- 
ical, and not infrequently administration reveals gaps 
or inadequacies of one sort or another that may call 
for amendatory legislation. But it is no warrant for 
extending a statute that experience may disclose 
that it should have been made more comprehensive. 
‘The natural meaning of words cannot be displaced 
by a reference to difficulties in administration.” 322 
US., at 617. 


Certainly if Congress had wanted Government contrac- 
tors to be a part of the market reserved for the Secretary, 
it would have so provided in the Act. See Brannan v. Stark, 
342 U.S. 451, 465 (1952); and Addison v. Holly Hill Fruit 
Products, supra. In Addison vy. Holly Hill, etc., the Supreme 
Court pointed out that it would not have been at all diffi- 


cult for Congress to have supplied the necessary authority 
to issue the regulation in question. The Court stated, “‘It 
is not so complicated nor is English speech so poor that 
words were not easily available to express the idea or at 
least to suggest it.” 322 US., at 618. 


F. The Legislative History of the 1960 Helium 
Act in No Way Derogates from the Plainly 
Expressed Provisions of the Act Itself. 

Where the meaning, purpose and directions of legislation 
are plainly expressed in the words of the statute itself, it is 
unnecessary and inappropriate to consider the statute’s legis- 
lative history. United States v. American Trucking Assn’s., 
310 U.S. 534, 543 (1940); United States v. Standard Brew- 
ery, 251 U.S. 210, 217 (1920). In United States v. Ameri- 
can Trucking Assn’s., the Supreme Court stated: 

There is, of course, no more persuasive evidence of 


the purpose of a statute than the words by which 
the legislature undertook to give expression to its 
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wishes. Often these words are sufficient in and of 
themselves to determine the purpose of legislation. 
In such cases we have followed their plain mean- 
ing. 310 ULS., at 543. 


In the Standard Brewery Case the Supreme Court stated: 


Nothing is better settled than that in the construc- 
tion of a law, its meaning must first be sought in 
the language employed. If that be plain, it is the 
duty of the courts to enforce the law as written.... 
251 U.S., at 217. 


In view of the plain words of Section 167d(a), the man- 
datory purchasing provision, Section 167d(c), the Secre- 
tary’s pricing authority, and Section 167m, it is entirely 
unnecessary under the principles set forth above to inquire 
into the legislative history of the Act. Nevertheless, appel- 
lees find nothing in the legislative history which derogates 
from the plain meaning of the words of the Act itself. 


Appellants’ argument that the Secretary was acting with- 
in his statutory authority in promulgating the challenged 


regulations is based completely upon the legislative history 
of the Act. Regarding the provisions of the Act itself, appel- 
lants merely conclude that the Secretary’s interpretation of 
the Act was a reasonable one, and entitled to great defer- 
ence. But appellants do not point to any provision of the 
Act itself which authorizes the challenged regulations. They 
point only to what the District Court found to be an 
“ambiguous” and “not wholly consistent” legislative his- 
tory. (App. 157). 


Appellants in their argument on the legislative history 
of the Act place much emphasis on certain testimony by 
a Department of Interior representative before the Senate 
Committee holding hearings on the Act. The representa- 
tive testified that Government contractors were part of the 
market reserved to the Government under the Act, but his 
testimony is ambiguous and contradictory. At the conclu- 
sion of the testimony on this point, the representative 
stated: “In other words, it is controllable, because we are 
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dealing with defense contractors.” (emphasis supplied) 
Clearly. what the Secretary’s representative was implying 
here was not that Government contractors were by com- 
pulsion reserved to the Secretary’s market, but that this 
part of the market was “controllable” because those con- 
cerned, in their capacity as defense contractors were sub- 
ject to certain ee and control os the Federal agency 


ernment contractors to ‘0 buy Government- ee caacoalnciin Ream 

as a contract requirement, and also the Government’ *s right 
to supply defense contractors with the Government’s own 

supplies as Gov as Government-furnished_ items. Furthermore this 
testimony was all given in the context of the chart discus- 
sed infra, pp. 53-54 which clearly categorizes contractor 

usage as “commercial” as opposed to agency usage. Appel- 

lants’ reliance upon this testimony is misplaced. 


The only other legislative history upon which appellants 
rely is a colloquy on the floor of the Senate between Sena- 
tors Lausche and Allott. The subject matter of the discus- 
sion was where the burden of financing the helium conser- 
vation program would fall. Senator Lausche’s point was 
that in the long run the Government will be paying for the 
program. Senator Allott was attempting to point out that 
private industry including Government contractors would 
share the financial burden of financing the program by their 
purchases of helium trom the Secretary. 


It is important to note that nowhere in the discussion 
was any reference made to the mandatory purchasing pro- 
vision that Government contractors were compelled by the 
Act to purchase from the Secretary. Senator Allott was 
simply pointing out who the customers of the Secretary’s 
helium probably would be. 


A further most important factor in understanding this 
colloquy is the fact that at the time of this debate there 
was only one source of helium in the Western hemisphere, 
and that was the Department of the Interior. Naturally, in 


} 
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this debate Senator Allott was assuming that Government 
contractors would be buying their helium from the Secre- 
tary, but again it’s important to note that he never made 
mention of a reserved market, or that Government contrac- 
tors would be forced or compelled to buy from the Sec- 
retary. 

Near the conclusion of this discussion, Senator Allott did 
say that Government contractors would “thave” to buy their 
share of helium. But again in evaluating this comment we 
cannot ignore the setting in which it was made, that the 
only source of helium was the Department of the Interior. 
Certainly the statement is not free of ambiguity. Further- 
more, this is hardly the kind of evidence upon which a Court 
could base its findings regarding the true purposes of an act. 


1. The Legislative History, if Pertinent, Supports 
the Plain Meaning of the Act Itself. 


If the Court considers the legislative history of the Act to 
be an appropriate consideration, in this case, appellees would 
like to point out several items in the legislative history which 
support the language of the Act itself and the conclusion of 
the District Court that the regulations are beyond the author- 
ity of the Secretary to promulgate. 


Both the House of Representatives and the Senate Com- 
mittee on Interior and Insular Affairs in their respective 
reports on the Helium Act specifically referred to and 
described the impact of the mandatory purchasing provi- 
sion, Section 167d(a) of the Act. Both the House and the 
Senate Committees made it abundantly clear that this pro- 
vision of the Act applied only to Federal agencies and, 
therefore, required only Federal agencies to purchase their 
major requirements of helium from the Department of the 
Interior. 


The Senate Committee stated: 


Section 6(a) requires the Department of Defense, 
the Atomic Energy Commission, and other agencies 
of the Federal Government to purchase all their 
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major requirements of helium from the Secretary 

to the extent the supplies are readily available. S. 
ep. No. 1814, 86th Cong., 2d Sess., at 8 (1960). 

The House Committee stated: 

Section 4(a) (same section) directs all Federal agen- 

cies to purchase their major requirements for helium 

from the Interior Department. H.R. Rep. No. 1552, 

86th Cong., 2d Sess., at 6 (1960). 


It is difficult to imagine how these Committees could 
have set out the scope of the mandatory purchasing pro- 
vision more clearly and positively than they did here. 


Identical letters dated July 27, 1959, from Elmer F. 
Bennett, then Acting Secretary of the Department of the 
Interior, to the Speaker of the House and President of the 
Senate were included in both Committee reports. In these 
letters, Mr. Bennett described the mandatory purchasing 
provision as follows: 


Section 4(a) also provides that Federal agencies shall 


purchase major requirements for helium from the 
Department of the Interior to the extent that sup- 
plies are readily available. S. Rep. No. 1814, supra 
at 13, and H.R. Rep. No. 1552, supra at 12. 


Early in their report, the House Committee in describing 
the private enterprise amendment made a statement which 
would be false if the Government’s theory in this case were 
accepted. The Committee stated: 


A new section 14 containing a policy statement was 
added. It emphasizes the need to foster individual 
initiative and avoid Government monopoly in helium 
production and distribution as the volume of helium 
produced and consumed increases, and declares that 
Government operations under the Act should, with 
other sources, be on a scale sufficient to assure a 
sustained supply of helium for essential Govern- 
ment activities. (Emphasis supplied) H.R. Rep. 
No. 1552, supra at 5. 


If only Government helium could be purchased by all 
Federal agencies and private Government contractors, there 
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would be no “other sources” legally available which could 
be used for “essential Government activities.” 


The language in both the House and Senate reports is 
very plain that only Federal agencies were intended to be 
included under the mandatory purchasing provision of the 
Act. 


The scope of the mandatory purchasing provision was 
explored many times in both the House and Senate hear- 
ings on the Helium Act just prior to its passage by Congress. 


Many of the discussions which took place and documents 
received into evidence during these hearings make it clear 
that direct purchases of helium by private Government con- 
tractors and subcontractors were completely outside of what 
was often referred to as “the Government market” or “the 
market reserved to the Bureau of Mines” by the mandatory 
purchasing provision of the Act. : 


During the Senate Committee hearings, some very posi- 
tive testimony on this point was given by Elmer F. Ben- 
nett, Under Secretary of the Interior, in pointing out the 
very limited scope of the mandatory purchasing provision 
of the Act. 


Mr. Bennett stated: 


... And the legislation itself reserves the Govern- 
ment market to the Government as a means, really, 
of protecting what we consider to be at least the 
minimum assurance of payout. But it does not go 
beyond that. There is no effort made in this legis- 
lation to tie up the entire market for helium; that 
is, both the Government market and the market 
beyond the Government, exclusively, either through 
ownership or otherwise, to the United States. 
(emphasis supplied) Hearings on H.R. 10548 and 
S. 3376 before the Senate Committee on Interior 
and Insular Affairs, 86th Cong., 2d Sess., at 33 
(1960). 


Just a little further on in the Senate hearings another 
representative of the Department of the Interior, Mr. Henry 
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iP. Wheeler, Jr., Assistant Director, Bureau of Mines, explained 
‘who is included in the “Government market” and the “‘civi- 
lian market”: 


Senator O-MAHONEY. What is the civilian market? 


Mr. WHEELER. The civilian market at the present 
time is about 80 million cubic feet a year. 

Senator OMAHONEY. What is it used for, by civi- 
lians? 

Mr. WHEELER. More than half of this 80 million 
cubic feet is used by private companies on Govern- 
ment contracts making stainless steel tubing or mis- 
siles or things of that type. Some helium is used by 
private industry for its own purposes in welding, 
welding aluminum, stainless steel, and it is used in 
the manufacture of transistors for both Government 
and private use. Primarily the private demand is 
welding, where helium is used as an inert shield in 
welding hard to weld metals such as aluminum, 
stainless steel, copper, metals of that type. (Emphasis 
supplied) Jbid. at 40. 


The above testimony demonstrates that Government con- 
tractors are not a part of the so-called “Government mar- 

i ket,” but rather a part of the “civilian market.” Further- 

: more, this testimony renders Under Secretary Bennett’s 
statement that, “There is no effort made in this legislation 
to tie up the entire market for helium; that is, both the 
Government market and the market beyond the Govern- 
ment .. .” a most positive delineation of the scope of the 
mandatory purchasing provision. 


In both the Senate and House hearings, the Department 
of the Interior submitted a chart entitled “Who Uses 
Helium?” (App. 41). Senate Hearings, supra at 23. Also 
appears in Hearings on H.R. 8440, H.R. 8451, H.R. 10548 

‘ and H.R. 11030 before the Subcomm. on Mines and Min- 
ing of the House Comm. on Interior and Insular Affairs, 86th 
Cong., 2d Sess., ser. 18 at 59 (1960). 
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This chart further emphasizes the distinction between 
the “Government market” and the “civilian” or “commer- 
cial” market which obviously played a very prominent role 
in both the Department of the Interior’s and Congress’ 
approach and evaluation of the mandatory purchasing pro- 
vision of the Act. 


This chart dramatically illustrates that Federal contrac- 
tors are not part of the “Government market.” The chart 
sets out the different categories of users of helium and in 
so doing specifically designates uses by Federal contractors 
as “commercial” consistent with the categories set out in 
the 1925 Act then in existence. Federal contractors on the 
chart are grouped in with other civilian users separate and 
apart from uses made by Federal agencies. 


Another indication of the limited scope of the manda- 
tory purchasing provision appears during a discussion betweer 
Senator Clinton P. Anderson and Mr. Wheeler of the Depart- 
ment of the Interior in the Senate hearings regarding Sec- 
tion 167d(c). Senator Anderson indicated by his question- 
ing that he was concerned about the pricing that would be 
necessary for the Department of the Interior to charge in 
order to pay back the large sum of money which the Depart- 
ment of the Interior was planning to borrow for the con- 
servation program. During this discussion Senator Anderson 
said: 

But in order to do that, you are going to have to 
maintain a fixed price, that you are going to have 
to charge all the other Government agencies, is that 
correct? (Emphasis supplied) Senate Hearings, 
supra at 39. 


Here we have a discussion regarding the Department of 
the Interior’s captive market and what price this market 
will be forced to pay. If Congress were envisioning any 
possibility that this captive market was broader than the 
Government agencies’, certainly it would have been raised 
during this discussion. 


During the House hearings, Mr. Wheeler gives us further 
proof of the scope of Section 167d(a). 
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Mr. Wheeler’s statement came in response to a question 
by Congressman Thomas G. Morris: 


MR. MORRIS. Could a missile contractor buy 
helium from a private individual? 

MR. WHEELER. They do in many instances, in 
most instances. In a few instances the Air Force 
or the Navy or whoever happens to be administer- 
ing the contract chooses to supply helium as a Gov- 
ernment-furnished term. 


But in most cases this is not so. It can go either 
way. It depends on what the contractor wants, the 
contracting officer or the contracting agency wishes 
to do. House Hearings, on H.R. 8440, etc., supra 
at 83-84. 


The question put to Mr. Wheeler by Congressman Morris 
lis a good statement of the issue confronting the Court in 
‘this case. Mr. Wheeler was not completely responsive in 
that he answered in the present tense, yet if the Depart- 
ment of the Interior as the author of this legislation had 
‘any intention at all of having Congress accept the manda- 
‘tory purchasing provision as covering Government contrac- 
‘tors, this was certainly the place for him to say it. From 
‘such a colloquy one can only conclude that this was the 
furthest thing from Congress’ mind, and that Government 
contractors can buy from whomever they please under the 
Helium Act. 


Finally, the Comptroller General in a response to the 
Senate’s request that he comment on the proposed 1960 
Helium Act, expressed the fear that under Section 167d(a) 

‘private industry which was then charging a higher price 
‘than the Government for delivering Government helium, 
might acquire the bulk of the Government contractors mar- 
‘ket and thereby increase the cost of Government contracts 
‘to the Government. Certainly the Comptroller General’s 

: understanding was that Government contractors were not a 

‘ part of the Secretary’s captive market, and his letter was 
received by the Senate Committee and included in the rec- 
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ord of its hearings on this legislation without objection or 
protest. Senate Hearings, supra at 13. 


G. Congress Is the Proper and Only Appropriate 
Forum for Enlarging the Captive Market 
Established in Section 167d(a). 


Congress could not have stated with any more clarity 
than it did that it was limiting the Secretary’s captive mar- 
ket to the Federal agencies. As we have attempted to 
demonstrate, the Secretary’s power to promulgate regula- 
tions is very limited, and certainly he does not have the 
authority to make the extraordinary enlargement of the 
mandatory purchasing provision which he has attempted to 
make in the promulgation of the challenged regulations. 


To increase the Secretary’s captive market by including 
Government contractors in addition to Federal agencies is 
in direct conflict with the unambiguous and positive lan- 
guage of Section 167d(a) and the statutory scheme of the 


entire Act, particularly the financing plan authorized by 
Sections 167d(a) and (c). The challenged regulations fly 
in the face of this statutory scheme overseen by the Con- 
gressional directive of 167m as to encouragement of private 
enterprise in the production and distribution of helium, 
and amount to such a stretching of the statute as to be 
far beyond the Secretary’s limited power. Only Congress 
has the authority to pass upon a policy matter of these 
proportions. See Steelworkers v. Bouligny, Inc., 382 US. 
145, 151, 153 (1965); and Miller v. United States, 294 US. 
435, 439-440 (1935). 


The District Court properly found that only Congress has 
the authority to enlarge the market reserved to the Secretary 
under the Act. Judge Gesell stated: *“‘. . . I think this is a 
situation where Congress has to remedy the problem, if it in 
fact is a problem, in terms of the overall objectives of the 
statute.” (App. 159). 


CONCLUSION 


For the foregoing reasons, the judgment of the District 
Court should be affirmed. 
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AIR REDUCTION'S ADMISSIONS GREATLY 
NARROW THE ISSUES 


Air Reduction Company and the other appellees Coesicn 
collectively referred to as "Air Reduction") make an admission 
in their brief which we believe renders their position in this 
lawsuit wholly untenable. First, Air Reduction says: "OF 
course it is true as appellants assert that, "If the Government 
chooses to use its own supplies of helium, in connection with 
its activities, it can do so without limitation'” (Br. 9). It 
then states: ''There can be no question that any Government 


contracting agency has the right to require its contractors to 


use helium furnished by that agency as a Government -furnished 


item” (Br. 9). At page 10 of its brief, it apparently recog- 
nizes the fact that a provision could validly be inserted in 
all government contracts requiring that only government helium 
be used in work covered by the contract. At page 68 of its 
brief, the same position taken is more emphatically stated. 
There, in seeking to explain a statement of a congressman, it 
is said: ‘''The representative was, of course, referring to the 
Government's right to oblige Government contractors to buy Gov- 
ernment-produced helium as a contract requirement, and also the 
Government's right to supply defense contractors with the Gov- 
ernment's own supplies as Government-furnished items.” On the 


basis of these admissions, Air Reduction's complaint is reduced 


simply to objection to the method employed by the Secretary to 


accomplish a result that it concedes to be legally obtainable 
and properly within the intent of Congress. This procedural 
objection clearly is not an issue of substance, but simply one 
of form. Air Reduction, by these admissions, has conceded that 
it has no protected right of any kind to sell helium to the 
Government or those with whom the Government contracts. 

By the same admission, that the Government can accom- 
plish through contract requirements or by directly furnishing 
helium to its contractors, it has completely destroyed its argu- 


ment that Congress by the subject statute gave it any legal or 


other right to market its helium to the Government. Since the 


end result is admittedly properly obtainable, how then can Air 
Reduction suffer any legally recognizable injury aie ean be 
attributable to the Government's attempt to place AA AES 
regulations which were designed to accomplish this end ‘result? 
These proposed regulations simply were a means of insuring the 
success of what is a method of in-house financing of the Govern- 


ment's helium conservation program. 


B 
IN THE CONTEXT OF THE ADMISSIONS, 
AIR REDUCTION'S ARGUMENTS DO NOT 
WARRANT AFFIRMANCE OF THE JUDGMENT 
To show how the admissions just discussed, that the 

substantive result sought by the Secretary was proper, only the 
method used was invalid, we analyze the subdivisions of Air 
Reduction's arguments. 


I 


JURISDICTION OF THE DISTRICT 
COURT IN THIS CASE 


In admitting the Government's right to retain and 
control the government-created market for helium, Air Reduction 
has abandoned any claim to a statutory or legal right to prevent 
such retention or control. Its claim as an aggrieved person 
likewise fails, since it has failed to show more than that it 


is likely to be economically affected or otherwise aggrieved by 
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some governmental activity which this Court, in Kansas City 
Power & Light Company v. McKay, 90 U.S.App.D.C. 273, 283, 225 
F.2d 924, 934 (1955), found to be insufficient to support a 
proceeding to enjoin a federally supported power program. The 


purported distinction (Br. 10-11) of Perkins v. Lukens Steel 


Co., 310 U.S. 113 (1940), is, we submit, invalid. As in Perkins, 


this is simply control by the United States of the use of its 
own helium. Repeatedly Air Reduction speaks of regulation of 
private business or private helium producers (Br. 11-12, 42). 
No such regulation under the commerce power or any similar 
authority is here attempted. Private use of private helium 
for private purposes is totally unaffected and irrelevant. 
This is regulation only to the extent of designating those from 
whom the Government will secure supplies or services. That is 
precisely the Perkins situation. 

Il 


STANDING OF AIR REDUCTION TO 
SECURE THE RELIEF SOUGHT 


A. Air Reduction says it is not objecting to legal 
competition and that the decisions denying standing of competi- 
tion do not apply (Br. 13-14). Its argument is hard to follow. 
Perhaps we were too generous in suggesting that Air Reduction 
occupies as good a position as a competitor. Of course, the 


Government was dealing with its own helium and with its own 
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use of helium and was not creating a new business or increasing 
the competition to Air Reduction from existing businesses. How 
the distinction aids Air Reduction we fail to see. Apparently, 
despite its earlier admissions, Air Reduction thinks it has a 
legal right to use low-priced helium in performing the Govern- 
ment's work or to sell at a cut price to those who do. It is 
why in this sense that it is appropriate to use the Sen "captive 
market” many times employed in the brief (pp. 20, 49, san 75). 

O£ course, the whole point of the problem is that the ieee for 
government work for helium should be "captive," i.e., peppitted 


entirely by the Government. 


We submit that there is no legal right to object to 


“competition.” 


such 
B. This argument is simply another form of the 
attempt to equate the orders of the Secretary of the Teeenior 
in this situation to administrative regulations controlling 
private enterprise. Since that is not this case, the argument 
(Br. 15-19) is irrelevant and is contradictory to Air Reduction's 
admission that it could not complain if the same result were 
accomplished by a different procedure. 
C. The same comments apply here. Certainly a party 


cannot confer upon himself legal rights to challenge the Govern- 


ment's authority to require its contractors to use government 


mie 


helium by a process of contracting to sell private helium to 
those contractors. This contention is bootstraps. Air Reduc- 
tion nowhere specifies what its claimed "legal right" is, al- 
though it admits that it does not have a right that its helium 
be used by the Government or, put otherwise, that its helium 
can compete with that of the Government for the Government's 
own uses. 

D. (1) The attempted invocation of authorities con- 
cerning government promotion of “mlawful competition" again 
rests on the false assumption that it has a right to compete 
with the Government for the use of helium for government pur- 
poses. 

D. (2) Air Reduction's admission that, consistent 
with the objectives of Congress, the same result could be accom- 
plished by other government directives, using a different pro- 
cedure, answers the contention that the helium statute was for 
the "protection" of Air Reduction or others similarly situated. 


This was an authorizing and empowering statute. Nothing in it 


tends to limit or restrict the power of government agents for 


the protection of Air Reduction or anyone else. 

Although irrelevant, two citations at page 34 of Air 
Reduction's brief require clarification. First, Arnold Tours, 
Inc. v. William B. Camp and The Wingate Corporation v. Indus- 
trial National Bank’ (C.A. 1, Nos. 7192 and 7186, Mar. 27, 1969) 


not yet reported, found standing as to one litigant and no 


standing as to the other. In discussing "statutory ARs 
standing," the court stated (slip opinion, pp. 4-5): "An 
alternative statutory aid may be found if there is an eicnca= 
tion of Congressional intent, explicit or implicit, in the 
relevant substantive acts to grant protection to the competi- 
tive interests of a class of businesses which includes the plain- 
eekansee ty 

The court later on stated (slip opinion, p. 7): 
“More proof of Congressional solicitude is required Deron 
this court or any court should convert an economic struggle 
into a legal one.”’ The court concluded that there was no 
acceptable basis for finding standing as to one class of par- 
ties. It is interesting to note that that court (slip opinion, 
p. 8) does not consider Flast v. Cohen, 392 U.S. 83 (1968), 
have any major reshaping effect outside the area of standing 
determinations under Article III for taxpayer suits challenging 
the constitutionality of a federal taxing and spending statute. 

Reference is also made to the opinion of this Court 
in Joseph Curran v. Clark Clifford (No. 21040, Dec. 27, 1968). 
This opinion has been vacated by order of this Court filed 
April 3, 1969, and rehearing en banc is now pending. | 

E. We do not understand the "liberalizing trend” of 


which Air Reduction speaks (Br. 35) to have reached so far as 


to permit assertion of rights, absent specific statutory grant, 


to control the Government's use of its own property or to alter 


the terms of its procurement contracts. 

F. The same comment we have just made applies here. 

G. This argument simply emphasizes the extent to 
which the purposes of Congress to promote helium conservation 
have been frustrated. 

IIL 
THE SECRETARY'S DIRECTIVE IS VALID 

Here again, much of Air Reduction's argument is 
answered by its own admission that the same result could be 
accomplished by another procedure, i.e., specific requirements 
imposed by purchasing agencies. This necessarily admits that 
the result is not contrary to the intention of Congress. It 
taxes credulity to suppose that Congress intended that the re- 
sult should be reached only if procuring agencies so ordered 
and not if the Secretary of the Interior so directed, On the 
contrary, Congress understood the obvious fact that it was the 
Secretary of the Interior who represented the interest of the 
United States with regard to helium. An implication that Con- 
gress nevertheless gave him less power than to contracting 
agencies--whose prime attention was directed to other matters-- 
is unwarranted. Yet that is the sole basis of Air Reduction's 


present case. 


0b 
| 

It is important in analyzing Air Reduction's asser- 
tions to remember that, so far as the United States as a whole 
is concerned, the fixing of government helium prices for helium 
used for government purposes is simply a convenient form of inter- 
agency allocation of costs. We turn briefly to Air Reduction's 
detailed contentions. 

A. Air Reduction refers to the Act of March 3. 1925, 
and the fact that no mention was made there specifically to 
private contractors, Of course, no mention was made there to 
private contractors at that time. There was only one source 
of helium in 1925 and up to 1960, and that was from the Govern- 
ment's own plants. If you wanted helium, you had to buy, from 
the Secretary of the Interior. In the context of actual prac- 
tice, there was no competition in 1960 to have made Congress 
specifically treat with the threat of a private market being 
developed with its contractors. The legislative inte bears 
this out, as well as the fact that the government contractors 
were always considered to be a part of the government market, 
i.e., the helium market (see Br. 22-26). : 

B. Air Reduction's reading of the statutory provi- 
sion concerning the fixing of the price of the Government's 
helium as a limitation on its market is grasping at straws. 


There is no expansion of the Secretary into the private market, 


but simply an effort to retain and supply the Government's own 


created demand for helium. 


C. Section 167m, which deals with individual enter- 
prise in developing helium, is being implemented by the Secre- 


tary to encourage private development of helium. The Secretary 


purchases the output of private producers under contract for 


storage. Also, there is the 10 percent civilian market left to 
the private producer. This certainly is encouraging private 
enterprise. This encouragement, of course, must be kept in 
proper perspective. This is basically a conservation act which 
has as its means of financing the sale of helium to the Govern- 
ment, it is certainly not the intent of Congress that a conser- 
vation act, based on a 25-year financing plan, be jeopardized 
due to the placement of unreasonable and unintended emphasis of 
Section 167m of the Helium Conservation Act. That subsection 
should not, we submit, be read so broadly as to frustrate the 
purposes of the Act. And, of course, it does not support Air 
Reduction's argument that the Secretary is limited in the pro- 
cedure he uses to accomplish congressional purposes. 

D. (1) The 1925 Helium Act supports the Secretary's 
interpretation. Air Reduction again ignores the fact that in 
1925 there was only one source of helium and that was the Secre- 
tary of the Interior. Since no mention is made there of private 
contractors, this is to be expected. In 1960, when the subject 


Act was passed, there was no private production of helium. 


sil 


Basically all sales in 1925 to 1960 were from the helium pro- 


duced by the Secretary of the Interior. Only after passage 

of the 1960 Act did there come on the market privately pro- 
duced helium. There was no reason for Congress to insert a 
provision in the 1960 Act relating to contractors. Congress 
and the Secretary, as shown in the legislative history (Appel- 
lants' Br. 22-30), assumed that the government demand for 
helium included its contractors. 

D. (2) The Secretary's interpretation of the con- 
troverted provision of the Act has been consistent. The pri- 
vate production of helium has only recently become a problem. 
It was only in 1966 that significant amounts of helium were 
being produced in the private market. : 

What appellees call a most significant admission in 
the Secretary's report to Congress in 1966 (Br. 61-62) is not 
the least inconsistent with our understanding of the term 
"federal agency requirements." | 

E. We do not dispute the proposition that agency 
regulations must be within the statutory authority granted by 
Congress. This is precisely what we have in this instance. 
It is also true, but ignored by Air Reduction, that the purpose 
of regulation is to make specific the details of carrying out 
the purpose of Congress, which does not have to be precise as 


to all details. 


F. Air Reduction's efforts to explain away the 
legislative history are vague and avoid the obvious intent 


as expressed in the quoted portions as contained in the Secre- 


tary's opening brief (pp. 22-30). Any objective reading can 


result in only one conclusion and that is that the district 
court (R. 157) was in complete error in ruling that the legis- 
lative history was somewhat ambiguous. 

CONCLUSION 

It is respectfully submitted that the decision of 

the district court should be reversed. We urge expedited 
action in view of the large sums currently being lost to the 
program (some $20,000 per day). 
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